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Publishing  the  Journal 


Articles  for  the  first  issue  have  been  submitted  on  paper  (handwritten  or  typed)  or  through  electroruc 
means  such  as: 

•  3  1  /  2"  or  5  1  /4"  computer  diskettes,  in  IBM  compatible  or  Macintosh 
format;  or, 

•  telephone  transfer  from  nearly  any  kind  of  computer  (including  Apple  lis, 
CP/M  and  IBM  compatible  machines,  and  Macintoshes)  to  an  administra- 
tive office  computer. 

No  matter  how  the  material  is  submitted,  it  is  transferred  to  computer-readable  media,  and  traiislated 
into  a  format  compatible  with  Superior  Court  word  processing  systems  (WordPerfect  5.0  on  IBM 
compatible  machines,  and  WordPerfect  or  Microsoft  Works  on  the  Macintosh). 

Editing  is  generally  concerned  with  correcting  typographical  errors,  and  grammatical  errors;  it  is  also 
used  to  estabhsh  a  consistent  and  attractive  visual  format,  and  to  maintain  consistent  style  and  usage. 
Occasionally,  where  a  meaning  is  ambiguous,  authors  may  be  invited  to  expand  or  revise  their  material. 

When  final  editing  decisions  have  been  agreed  upon,  articles  are  "poured"  into  a  Journal  template 
created  in  the  administrative  office  and  stored  on  a  computer  system  (described  below).  This  process  is 
accomplished  using  an  industry  standard  page  layout  ("desktop  publishing")  program  called  Page- 
Maker 3.01. 

The  desktop  publishing  system  used  by  to  create  this  issue  of  Superior  Court  Journal  includes  a  Macin- 
tosh II  A/UX  computer  and  an  Apple  LaserWriter  IINT  laser  printer.  This  system  is  used  to  create  "me- 
chanicals" for  laying  out  the  Journal  in  "WYSIWYG"  ("What  You  See  Is  What  You  Get")  format.  When 
everyone  is  satisfied  with  the  Journal's  content  and  appearance,  it  is  recorded  in  final  form  on  a  3  1/2" 
computer  diskette,  and  given  to  the  printing  contractor. 

The  diskette  is  placed  into  the  printer's  Macintosh  —  also  running  PageMaker  —  and  a  very  high  quality 
image  is  produced  by  a  Linotronics  machine  on  coated  paper  specifically  designed  for  the  purpose.  The 
Linotronics  machine  (manufactured  by  the  Linotype  Corporation)  improves  the  readability  and  print 
quality  of  the  final  document. 


The  printer  then  uses  the  mechanicals  to  create  masters  for  an  offset  printing  press,  where  the  actual 
Journal  pages  are  printed.  The  two-sided  "signatures"  (four  pages  per  sheet)  are  then  collated,  stapled 
and  delivered  to  the  Court  for  distribution. 
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VOIR  DIRE  OF  JURORS  -  HOUSE  BILL  6158 

House  Bill  6158,  "Voir  Dire  of  Jurors,"  will  have  a  serious  impact  upon  the  Superior  Court's  ability  to 
discharge  its  Constitutional  responsibility  to  guarantee  to  our  citizens  a  speedy  resolution  of  their  disputes. 

The  average  case,  civil  or  criminal,  lasts  approximately  10  hours,  perhaps  less.  Empanelment  under 
H.  6158  will  conservatively  add  two  hours  to  the  trial  of  an  average  case,  or  to  express  it  in  a  more  meaningful 
way,  the  proposed  legislation  will  reduce  our  trial  capacity  by  a  factor  of  20%. 

The  philosophical  desirability  and  judicial  wisdom  of  such  legislation  is  suspect;  but  the  more  practi- 
cal yet  devastating  problem  is  the  negative  influence  that  passage  would  have  upon  the  already  overbur- 
dened judiciary. 

On  July  1, 1988  we  embarked  upon  a  time  standards  program  mandated  by  the  Supreme  Judicial  Court 
and  unanimously  supported  by  the  Superior  Court.  We  said  that  all  cases  entered  in  the  Superior  Court  will 
be  disposed  of  within  two  years  from  the  date  of  entry.  We  have  stretched  our  ranks  to  the  Umit. 

We  went  on  to  develop  and  implement  a  computerized  tracking  system  to  be  operated  as  a  pilot 
program  in  Middlesex  and  Suffolk  Counties  to  improve  our  efficiency  in  the  implementation  of  our  Time 
Standards  program. 

We  have  implemented  a  fourteen  point  program  for  criminal  sittings  of  the  Suffolk  Superior  Court  to 
deal  with  the  overcrowding  problems  at  the  Charles  Street  jail  and  committed  additional  judges  to  resolving 
the  problem.  On  October  19,  a  federal  magistrate  in  Springfield,  on  petition  of  the  Sheriff  of  Hampden 
County,  enjoined  the  Sheriff  from  taking  custody  of  any  new  prisoners  (whether  under  sentence  or  pre-trial 
detainees).  As  a  result,  aU  prisoners  from  Hampden  County  are  now  being  transported  by  the  Sheriff  to 
institutions  outside  the  County.  It  is  realistic  to  expect  that  similar  problems  will  also  develop  at  the  Mid- 
dlesex County  Jail,  thus  requiring  additional  Justices  be  dedicated  to  that  County,  too. 

We  have  been  able  to  develop  new  programs  and  manage  the  Court's  business  because  of  the  dedica- 
tion of  the  Justices  of  this  Court,  the  cooperation  of  the  Clerk-Magistrates  and  the  assistance  of  our  support 
personnel. 

The  legislature  has  recognized  —  and  acted  to  address  —  the  fact  that  we,  the  judiciary  in  Massachu- 
setts, rank  fiftieth  in  ratio  of  judges  to  population. 

Notwithstanding  the  judicial  stress  inherent  in  the  adverse  conditions  under  which  we  labor,  we 
continue  to  be  recognized  throughout  the  country  as  one  of  the  premier  courts  in  the  land.  We  must  continue 
our  tradition  of  high  quahty  service  to  the  citizens  of  the  Commonwealth. 

Individual  jury  voir  dire,  however,  will  strike  at  one  of  this  court's  greatest  weaknesses:  the  shortage 
of  judges  and  support  personnel. 

The  proposed  voir  dire  statute  will  add  two  hours  to  every  jury  empanelment,  even  though  the  case 
might  well  result  in  a  plea  and  never  get  to  the  jury.  I  understand  that  the  proposed  legislation  called  for  1  /2 
hour  per  side  and  an  additional  1/2  hour  for  each  defendant  on  the  criminal  side  with  equal  time  to  the  Com- 
monwealth. While  the  proposed  legislation  ostensibly  limits  empanelment  time  to  one  hour,  I  suggest  that 
football  regulations  allocate  60  minutes  to  play  a  game.  When  were  you  last  at  a  football  game  that  ended  in 
one  hour? 

It  is  more  Ukely  than  not  that  the  judge  will  have  a  conference  with  the  lawyers  to  go  over  the  pro- 
posed questions  that  they  anticipate  asking.  It  is  further  likely  that  each  side  will  have  objections  to  the  others' 
questions  that  will  have  to  be  ruled  on  by  the  Court. 

  (continued  on  page  13) 
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The  Superior  Court  Journal  is  published  quarterly  at  Boston  by 

the  Administrative  Office  of  the  Superior  Court,  Rm.  1116,  New 
Courthouse,  Boston,  MA,  02108.  Information  about  the  Journal  is 
available  through  the  Superior  Court  Administrative  Office,  (61 7) 
725-8130.  Editorial  material  from  members  of  the  Superior  Court 
Community  is  solicited.  Material  submitted  on  computer  diskette 
will  be  appreciated. 


"Freedom  of  the  Press  Belongs  to 
ttie  Person  Whio  Owns  One" 


Superior  Court  Journal  is  a  new  publication, 
aimed  at  readers  in  the  Superior  Court  coironu- 
nity.  It  is  your  Journal.  More  broadly,  it  is  the 
Court's  Journal,  a  publication  of  fact  and  opinion 
(interspersed  with  quotes  from  the  past,  plans 
for  the  future,  and  occasional  glimmers  of 
humor).  High-quaUty  editorial  material  from  our 
readership  is  actively  solicited. 

The  Journal  comes  to  you  by  way  of  a  micro- 
computer-based publishing  system,  a  system 
which  simpUfies  the  process  of  creating  pubUca- 
tion-quaUty  documents.  Material  produced  with 
such  systems  is  more  Ukely  to  be  read  than 
information  distributed  using  traditional  meth- 
ods. It  is  hoped  that  the  Journal  will  draw  atten- 
tion to  information  which  might  otherwise  be 
ignored. 

Not  that  form  should  triumph  over  sub- 
stance in  the  selection  of  reading  material  (as  it 
so  often  seems  to  do  in  other  areas  of  our  Uves). 
But  as  busy  people,  we  must  all  select  from  the 
overabundant  printed  material  set  before  us.  If 
the  Journal's  packaging  entices  you  to  look 
between  its  covers,  if  you  find  a  few  good 
thoughts,  are  reminded  of  some  forgotten  point, 
informed  of  something  you  might  otherwise 
have  missed,  or  are  merely  entertained  by  an 
article,  then  the  Journal  can  be  judged  a  success. 

We  hope  Superior  Court  Journal  will  not  be 
just  another  pretty  face,  that  it  will  bring  you 
information  you  need  in  a  format  that  will  attract 
your  attention.  In  each  issue,  it  is  expected  that 
scholarly  material  will  share  space  with  feature 
articles.  Administrative  Orders,  Rules,  case 
summaries,  travel  notes,  and  articles  of  interest 
from  your  colleagues. 

If  you  have  access  to  a  word  processor,  by 
all  means  submit  articles  on  diskette  (we'll  find  a 
way  to  work  with  it,  and  will  be  grateful  for  the 
typing  time  saved). 

No  subject  is  "inappropriate".  If  you  have 
something  to  say  which  might  interest  the  Court 
community,  call  the  administrative  office,  and 
space  will  be  found  for  you  in  an  upcoming 
edition. 

The  next  issue  will  be  published  after  New 
Year;  your  articles,  comments  and  suggestions 
are  cordially  invited. 

No  longer,  to  paraphrase  A.  J.  Liebling,  does 
"freedom  of  the  press  belong  to  the  person  who 
owns  one". 
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The  New  Rule  9A-Two  Views 


RULE  9A:  SOME  PRACTICAL  THOUGHTS 

A  Judicial  Perspective 
Superior  Court  Rule  9A  became  effective  on 
October  3, 1988.  A  few  practical  questions  have  arisen 
about  the  Rule's  operation  and  effect.  Those  questions 
merit  brief  comment. 

First  of  all,  the  conflict  between  Rule  9 A  and 
Standing  Order  2-80  dealing  with  motions  subject  to 
the  opposition  procedure  disappeared  when  Chief 
Justice  Steadman  repealed  the  Standing  Order  effective 
October  3, 1988.  There  now  is  no  conflict  between  the 
provisions  of  Rule  9A  and  any  of  the  Court's  Standing 
Orders. 

Second,  Rule  9A,  §  (e)  was  designed  to  provide  a 
flexible  mechanism  for  dealing  with  the  familiar  "entry 
day"  motions,  i.e.,  attachments,  trustee  process  and 
TRO's,  as  well  as  with  any  other  motion  that  simply 
must  be  decided  before  the  normal  ten-day  time  for 
opposition  has  expired.  Consequently,  there  is  no 
single,  all-encompassing  definition  of  the  ex  parte  and 
"emergency"  motions  §  (e)  covers. 

Third,  although  ten  days  is  the  period  Rule  9A 
allows  for  oppositions,  it  is  not  always  easy  for  a 
Justice  or  clerk  to  know  when  the  ten-day  period  has 
run  and  thus  that  a  motion  is  ripe  for  disposition  even 
if  no  opposition  has  been  filed.  The  difficulty  stems 
from  the  fact  that  the  ten-day  opposition  period  begins 
and  ends  on  the  day  a  motion  or  opposition  is 
"served."  "Service,"  in  turn,  may  occur  on  the  day  the 
moving  or  opposing  party  drops  his  or  her  paper  in  a 
mailbox.  See  M.R.  Civ.  P.  5  (b).  Moreover,  the  opposing 
party  has  three  additional  days  to  file  an  opposition  to 
any  motion  served  by  mail.  See  M.R.  Civ.  P.  6  (d). 

Taking  the  time  to  calculate  an  individual 
"ripeness"  date  for  each  motion  would  begin  to  eat 
away  at  the  clerical  and  judicial  time  Rule  9A  was 
designed  to  save.  An  alternative  might  be  to  consider  a 
motion  ripe  for  disposition  thirteen  days  after  the 
motion  was  filed.  Although  application  of  a  thirteen- 
day  rule  will  not  cover  every  situation,  it  will  cover  the 
vast  majority.  Those  few  cases  where  appUcation  of 
thirteen-day  rule  results  in  overlooking  a  timely 
opposition  can  be  handled  adequately  when  called  by 
the  aggrieved  party  to  the  attention  of  the  presiding 
Justice,  if  necessary,  in  a  request  for  reconsideration. 

-James  McHugh,  Associate  Justice 


The  judicial  organization  of  the  United  States  is  the  hardest 
thing  there  for  a  foreigner  to  understand.  He  finds  judicial 
authority  invoked  in  almost  every  political  context,  and  from 
that  he  naturally  concludes  that  the  judge  is  one  of  the  most 
important  political  powers  in  the  United  States. 

deTocqueville,  Democracy  in  America 


9A  MOTIONS 

A  Clerical  Perspective 
Here  we  go  again,  something  new,  another 

change,  how  are  we  going  to  handle  all  these  changes? 
First  Time  Standards  Standing  Order  1-88,  then 

Time  Standards  Sessions  and  now  it's  Superior  Court 

Rule  9A. 

Guess  what?  Motions  practice  is  changing,  and 
we're  doing  it!  Because  everyone  wants  to  do  their  best 
and  understand  what  they  are  doing. 

The  consensus  is  that  the  future  of  motions  is: 
there's  going  to  be  less  of  them. 

As  soon  as  motions  are  docketed,  they  are  given  to 
the  motions  clerk,  who  will  either  diary  them  for  more 
than  ten  days,  or  set  up  a  dated  box  with  separators. 

THE  FIRST  EVENT 

It  is  past  90  days  since  civil  actions  have  been  filed  pursuant  to  Standing  Order 
1-88,  and  if  s  not  as  terrible  as  everyone  anticipated  or  feared.  There  weren't 
hundreds  of  cases  to  view  for  that  First  Event  (SERVICE  OR  LACK  OF  IT). 
There's  enthusiasm,  willingness  and  eagemess  to  make  sure  its  done  right 
Some  courts  are  using  manual  systems  to  track  cases;  some  are  using 
computers,  by  deleting  service  and  entering  the  answer  date  and  later  getting 
a  list  of  cases  from  their  terminal,  and  they  are  finding  out  that  there  are  only 
a  couple  of  cases  daily  that  do  not  have  service  and  must  be  dismissed. 
Watch  for  the  premiere  of  the  Second  Event  happening  the  first  week  of 
December  on  all  cases  (pre  trial  or  trial  on  accelerated  track  cases).AIso  a 
Preview:  what  makes  good  service? 

-Marie  Zollo 

After  that  time  the  motions  clerk  will  see  if  an  opposi- 
tion is  filed,  and  give  motions,  briefs  and  oppositions 
to  the  session  clerk.  The  session  clerk  will  then  give 
them  to  the  session  judge,  who  will  either  set  the 
motion  up  for  hearing  (depending  on  what  kind  of 
motion  it  is)  or  act  on  it  without  hearing. 

The  session  clerk  will  then  diary  the  matters  for 
hearing  in  the  session  Lav^ers  Diary,  and  forward 
motions  to  the  motion  clerk  who  will  send  out  notices 
and  put  motions  on  the  list  for  the  proper  day. 

Each  time  standards  session  should  have  its  ov^nn 
Daily  Motion  List.  The  session  clerk  should  make  sure 
that  too  many  motions  have  not  been  scheduled  for  the 
same  day. 

As  for  motions  filed  prior  to  July  first:  they  should 
be  handled  the  same  way,  except  they  are  given  to  the 
Regional  Administrative  Judge. 

This  new  system  or  procedure  means  that  commu- 
nication between  the  session  judge,  session  clerk  and 
the  clerk's  office  is  essential.  Diarying  and  keeping 
track  of  motions  is  a  dual  commitment  and  process. 

As  you  aU  know,  certain  motions  (including 
motions  to  dismiss  and  motions  for  summary  judg- 
ment), except  in  "extraordinary  circumstances,"  require 
a  hearing.  Any  party  who  desires  to  be  heard  orally 
may  file  and  serve  a  written  request  for  a  hearing  with 
the  motion  or  opposition.  A  party  opposing  a  motion 
(continued  on  page  19) 
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The  Grand  Tour 

(A  story  of  adventure,  fun,  heat,  geography  and  history  lessons) 


In  planning  our  trip  to  Europe,  my  friend  Irene  and 
I  intended  to  keep  things  leisurely  and  somewhat 
restful. 

We  had  experienced  interesting  but  exhausting 
Australian  adventures  in  July  of  1987,  so  a  short  flight 
to  Italy  and  Greece  with  a  fourteen  day  cruise  in 
between  was  conceived  as  a  "restful"  trip.  No  getting 
on  and  off  planes,  no  constant  changing  of  hotels  with 
the  constant  packing  and  unpacking.  My  friendly 
travel  agent  suggested  I  consider 
the  "Grand  Tour  of  Europe  by 
Sea",  a  cruise  of  5,000  miles, 
offered  by  the  Greek  Epirotiki  Line 
on  the  good  ship  World  Renais- 
sance. 

On  paper  it  sounded  great  - 
with  no  stress  of  changing  planes 
or  trains  -  just  lounging  aboard 
ship. 

In  reality,  it  proved  to  be  one 
of  the  most  exhausting  but 
exhilarating  trips  I  have  taken 
and  very  different  from  the 
Australian  trip. 

In  Venice  we  boarded  ship. 
After  the  required  "abandon 
ship"  drill,  we  learned  of  the 
unique  aspects  of  this  cruise. 
Every  morning  and  sometimes  in 
the  afternoon  we  would  be  given 
briefings  in  several  languages  on 
the  ports  we  were  entering  and 
the  nearby  sites  to  visit.  As  soon 
as  we  cleared  customs,  we  got  on 
busses  with  local  interpreters 
fluent  in  the  languages  of  the  tour 
group. 

Tours  included  museums  in 
Olympia  (with  Praxiteles'  statue 
of  Hermes  ),  Delphi  (with  its 
bronze  Charioteer),  and  Istanbul's 
Topkapi  with  its  famous  jewels. 
We  also  visited  such  ancient 

places  as  the  walled  city  of  Ehabrovnik,  the  old  village 
of  Nessebur,  Venice  with  its  canals  and  ancient  build- 
ings, and  the  Grand  Bazaar  in  Istanbul  where  we 
bought  beautiful  rugs  and  stale  loukoumi  (Turkish  paste 
candy). 

Many  of  the  bus  tours  included  driving  by  seaside 
resorts  in  Bulgaria,  Yugoslavia,  Corfu  and  Yalta.  We 
also  traveled  many  steep  mountain  roads,  stopping  to 
take  in  the  panoramic  views  and  to  take  our  snapshots. 

Leaving  Nessebur  in  the  afternoon,  we  sailed  the 
Black  Sea,  sighting  dolphins  and  arrived  the  next 


^Ihe  Itinerary 


morning  in  Odessa,  a  large  Russian  port.  There  we 
toured  this  large  cosmopoUtan  city;  we  were  taken  to  a 
vast  square,  presided  over  by  a  huge  statue  of  Lenin 
where  citizens  would  assemble  for  parades  and 
demonstrations.  We  also  visited  such  sights  as  the 
Tomb  of  the  Unknown  Soldier  and  monuments 
dedicated  to  the  men  killed  in  the  Battle  of  Stalingrad. 
This  area  is  guarded  by  children  (between  the  ages  of 
11  to  17  years)  in  military  uniform. 

Sightseeing  was  followed 
by  a  sumptuous,  elegant 
dinner,  with  excellent  entertain- 
ment, and  a  {performance  of  the 
ballet  "Giselle"  at  Odessa's 
ornate  and  grand  Opera  House. 

One  of  the  upsetting  im- 
pressions of  our  visit  to  Odessa 
was  the  attitude  of  the  people 
we  saw  in  the  street,  parks  and 
restaurants.  Although  it  was 
Sunday,  there  were  very  few 
persons  about,  virtually  no 
traffic  in  the  streets,  and  no 
other  patrons  at  the  ballet  other 
than  the  tourists  from  the  cruise 
ship.  The  few  persons  we  saw 
did  not  smile,  look  at  us 
directly,  or  attempt  any  interac- 
tion. We  were  not  allowed  to 
exchange  money  and  were  not 
allowed  to  move  away  from  the 
tour  group  or  enter  any  store. 

After  a  day's  travel  across 
the  Black  Sea,  we  arrived  in 
Yalta,  a  huge  resort  city  with 
massive  hotels  and  spas  situ- 
ated on  the  water  and  the  sides 
of  mountains,  with  cable  cars 
bringing  the  vacationers  down 
to  the  sea.  On  the  top  of  one  of 
the  mountains  we  visited  was 
the  historic  meeting  place  of 
Roosevelt,  Stalin  and  Churchill 
which  has  been  preserved  in  a  national  shrine.  We  also 
visited  a  lovely  summer  palace  of  Czars  set  in  a 
beautiful  park  and  containing  many  works  of  art. 

Our  Russian  guide  in  Yalta  was  lovely.  Her 
English  was  good,  although  it  sometimes  failed  her 
when  making  translations  of  English  into  Russian.  She 
had  some  knowledge  of  American  writers,  mentioning 
Mark  Twain  as  having  described  his  visit  to  Yalta  in 
his  book  "Simpletons  Abroad"  ([sic]  -  Innocents  Abroad- 
KLI). 

(continued  on  page  22)) 


Our  trip  started  with  a  flight  to  Rome 
and  visits  to  Florence  and  Venice  by 
automobile  (we  boarded  ship  in  Venice). 

The  cruise  itinerary  included  seven 
seas:  the  Mediterranean,  the  Adriatic, 
the  /Egean,  the  Ionian,  the  Black,  the 
Tyrrhenian,  and  the  Ligurian.  Ports  of 
call  included  embarking  from  Venice, 
stopping  in  Dubrovnik,  Yugoslavia,  the 
Island  of  Corfu,  Olympia,  Athens  (with 
a  side  trip  to  the  island  of  Hydra), 
Mykonos,  Istanbul,  Nessebur  in  Bulgaria, 
Odessa  and  Yalta  in  Russia. 

The  types  of  places  we  visited 
included  archaeological  sites  such  as 
Delphi,  Olympia,  the  Acropolis,  a  well- 
preserved  Greek  theater  in  Taormina 
(near  Messina,  Sicily),  a  Fifth  Century 
Christian  church  in  Nessebur,  and 
ancient  mosques  in  Istanbul  (including 
the  famous  Blue  Mosque  and  the 
beautiful  Agia  Sofia). 

The  return  trip  took  us  through  the 
Straits  of  the  Dardanelles  and  the  Corinth 
Canal  to  the  port  of  Itea  so  that  we  could 
visit  Delphi. 

The  last  stop  was  Messina,  with  the 
follow-up  debarkation  port  of  Genoa, 
Italy. 
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ARE  YOU  A  HIGH  TECH  JUDGE? 


Not  too  long  ago  I  was  writing  my  findings  and 
rulings  using  sharp  pencUs  and  yellow  notepads.  I  am 
sure  the  scene  is  familiar  to  many  of  you.  The  lack  of 
support  staff  and  the  effects  of  "riding  the  circuit" 
encouraged  me  to  learn  how  to  use  a  personal  com- 
puter. 

My  odyssey  began  at  the  Boston  Municipal  Court. 
With  the  assistance  of  Gene  Levine  -  now  one  of  our 
regional  coordinators  - 1  first  learned  a  few  commands 
in  "DOS"  (the  Disk  Operating  System  used  on  IBM 
compatible  personal  computers).  Thus  armed,  I  next 
mastered  such  arcane  commands  as  save,  retrieve,  and 
copy  in  a  fairly  simple  word  processing  program 
named  PFS:Write.  With  my  new  skills  I  was  able  to  use 
a  computer  to  write  many  of  my  letters  and  decisions. 

Unfortunately,  I  made  many  mistakes.  One  of  the 
longer  projects  1  undertook  was  the  indexing  of  Search 
and  Seizure  cases.  One  day  1  inadvertently  struck  the 
wrong  key  and  lost  four  hours  of  typing.  I  learned  to 
"save"  the  text  as  I  typed. 

I  improved  with  time  and  practice.  I  no  longer  lost 
data.  As  my  typing  improved  (1  stopped  using  two 
fingers),  I  began  learning  new  word  processing  pro- 
grams. Many  new  word  processing  programs:  Word- 
Star, ThinkTank,  and  MultiMate. 

To  be  honest,  I  wasted  a  great  deal  of  time  trying  to 
find  the  "perfect  program."  I  questioned  my  motives. 
Had  I  become  interested  in  computers  because  they 
were  the  new  adult  toys?  Was  I  trying  to  be  "chic"? 
Would  the  new  technology  help  me  improve  the 
quality  of  my  daily  existence? 

I  became  so  interested  in  this  new  technology  that  I 
acquired  my  own  computer,  an  old  IBM  PC  that  takes 
at  least  three  minutes  to  warm  up.  I  used  this  machine 
to  write  my  civil  and  criminal  findings  and  personal 
letters.  I  hoped  to  eventually  build  a  data  base  for 
routine  matters.  Why  not  use  boiler  plate  whenever 
possible  such  as  in  writing  Search  and  Seizure  memos? 

I  now  own  another  PC  that  is  faster,  has  more 
memory  and  has  great  color.  I  use  WordPerfect  5.0 
(word  processing  software)  and  WordPerfect  Library 
(which  provides  me  with  an  electronic  note  pad, 
calendar,  phone  directory  and  calculator).  I  am  even 
able  to  automatically  dial  friends  by  using  the  com- 
puter telephone  directory  and  a  modem.  LEXIS  and 
Westlaw  are  only  a  few  key  strokes  away.  A  few 
months  ago  I  purchased  a  program  that  would  help  me 
balance  my  checkbook.  My  children  play  Math  Blaster, 
Kids  on  Keys  and  King  Quest  on  the  old  PC. 

The  personal  computer  has  become  an  invaluable 
tool  for  my  work.  Civil  jury  instructions  are  now  stored 
on  my  hard  disk;  I  can  call  up  an  instruction  and  tailor 
it  to  fit  the  facts  of  the  case  I  have  before  me.  I  am  not 
the  only  one  that  has  done  this.  Justices  Volterra  and 
McHugh  have  also  used  this  new  tool  to  draft  jury 


instructions  and  write  decisions  at  home.  We  have 
asked  attorneys  to  submit  jury  instructions  and  pro- 
posed findings  and  rulings  of  law  on  diskettes,  prefera- 
bly in  WordPerfect  or  ASCII  (ASCII  is  a  standard  code 
for  exchanging  information  between  computer  sys- 
tems). By  viewing  the  entire  document  on  the  monitor, 
I  am  able  to  save  portions  of  it  onto  my  hard  disk  and 
thus  compose  a  new  document. 

I  used  to  write  my  decisions  by  hand  and  wait  for 
the  secretary  to  finish  the  draft.  When  I  moved  to  a 
new  county,  I  would  have  to  either  correspond  with  a 
secretary  in  another  court  to  finalize  the  document,  or 
have  the  entire  draft  retyped.  Fortunately,  I  can  now 
dictate  the  first  draft,  have  it  typed,  and  take  home  a 
floppy  diskette  enabling  me  to  finish  the  document  at 
home.  Our  judicial  secretaries  also  use  Word  Per- 
fect 5.0. 

Whether  you  realize  it  or  not,  you  are  slowly 
becoming  a  "high  tech"  judge.  You  surely  are  familiar 
with  the  computer  "printouts"  indicating  the  number 
of  cases  you  are  behind  in  your  session.  If  you  are  in  a 
Middlesex  or  Suffolk  time  standards  session,  you  have 
a  new  piece  of  equipment  in  your  lobby:  an  IBM 
terminal  and  color  monitor.  The  terminal  is  linked  to  a 
powerful  computer  in  Cambridge  that  will  assist  us  in 
our  new  case  management  tasks.  If  you  are  in  a  ny 
other  civil  session,  you  have  access  to  an  enhanced 
version  of  the  UNISYS  system  which  has  been  operat- 
ing in  our  court  for  several  years. 

The  large  and  medium  size  law  firms  have  had 
word  processors  for  years.  I  am  sure  you  have  heard  of 
optical  character  readers  and  how  some  trial  attorneys 
in  complex  litigation  have  used  these  devices.  If  a  set 
of  lengthy  interrogatories  is  received,  let  us  say  by  a 
defense  counsel,  he  or  she  will  then  optically  scan 
portions  of  the  document  which  can  become  a  new  set 
of  interrogatories  to  be  sent  to  the  plaintiff.  The  data 
scanned  is  saved  or  stored  on  the  hard  disk  of  the 
computer;  from  there  it  can  be  edited.  No  need  to 
retype;  just  scan,  save  to  the  computer  and  edit  the  new 
set  of  interrogatories.  I  mention  this  as  an  illustration 
of  how  the  practice  of  law  is  changing. 

In  the  last  few  months,  the  Superior  Court  has 
become  more  fully  automated  with  state  of  the  art 
word  processing  equipment  and  software.  The  time 
standards  sessions  will  soon  be  scheduling  and  manag- 
ing cases  with  the  newly  developed  system.  I  predict 
that  within  a  few  years  the  Superior  Court  will  have 
electronic  docketing. 

I  recognize  that  not  all  judges  are  interested  in 

learning  how  to  use  a  personal  computer.  For  those  of 

you  who  are  curious,  many  of  us  "users"  are  available 

to  advise  you  on  how  to  become  a  "high  tech"  judge. 

-Charles  Grabau,  Associate  Justice 
[Judge  Grabau  chairs  the  automation  committee  consisting  of 
himself  and  Justices  McHugh,  Steadman,  Volterra  and  Zobel] 
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Excerpts  From  Induction  Remarks  by  CJ  Steodmon  at  Faneuil  Hall 


In  this  very  hall  was  first  heard  the  fiery  eloquence  ' 
of  a  Hancock,  the  two  Adamses,  a  Bowdoin,  and  a 
Joseph  Warren.  In  this  very  hall  was  kindled  the  divine 
spark  of  a  liberty  which 
stimulated  Sam  Adams  to 
cidvocate  the  overthrow  of 
the  British  tyrants,  William 
Lloyd  Garrison  who 
pleaded  for  an  end  to 
slavery,  Susan  B.  Anthony 
who  denounced  women's 
second  class  status  and 
where  Boston  lawyer  John 
Otis  spoke  out  against  the 
Writs  of  Assistance  . .  .and 
where  he,  in  1763,  dedi- 
cated Faneuil  Hall  to  the 
cause  of  freedom  for  which 
he  later  fought. 

That  [spark]  ...has 
become  an  unquenchable 
and  unconquerable  flame, 
because  of  the  willingness 
and  the  strength  of  the  ju- 
diciary to  protect  the 
liberty  and  rights  of  all  of 
its  citizens. 

Where  better,  then,  to 
talk  about  one  of  those  pro- 
tectors, the  Superior  Court, 
which  indeed  can  trace  its 
roots  to  the  Supreme 
Judicial  Court  which,  in 
turn,  can  trace  its  roots  to 
the  year  1632,  the  so-called 
provincial  period  of  Massa- 
chusetts. Where  better, 
indeed,  to  talk  about  where 
this  Great  Court  was, 
where  it  is,  and  where  it 
will  be. . . 

My  love  affair  with  this 
Court  is  well-known....  It's 
a  love  affair  that  started  in 
1952,  when  1  tried  my  first 
case  before  a  jury  in  Suffolk 
Superior  Court. 

Have  you  any  idea  what  a  thrill  it  was. . .?  j 

I  have  been  told,  of  course,  by  the  uninitiated  that 
you  can't  love  an  inanimate  object,  and  that's  a  lot  of 
rubbish.  The  Superior  Court  is  made  of  flesh  and 
blood,  it  is  a  living  body  of  dedicated  men  and  women. 


INDUCTION  Details 


Robert  L.  Steadman  was  inducted  as  thir- 
teenth Chief  Justice  of  the  Superior  Court 
during  a  special  sitting  of  the  Court  held  at 
Faneuil  Hall  on  August  11, 1988. 

Joseph  S.  Mitchell  (Senior  Justice  of  the 
Superior  Court)  and  Michael  Joseph  Dono- 
van (Suffolk  Superior  Court  Clerk  Magis- 
trate for  Civil  Business)  presided  over  the 
traditional  ceremony.  Supreme  Judicial 
Court  Chief  Justice,  Edward  F.  Hennessey 
and  Chief  Administrative  Justice  Arthur  M . 
Mason,  participated  in  the  ceremony,  as  did 
former  Chief  Justices  of  the  Superior  Court 
James  Lynch  and  Thomas  Morse,  the  jus- 
tices and  staff  of  the  Sup)erior  Court,  leaders 
of  the  respective  Trial  Court  departments 
and  members  of  the  Bar  and  the  public. 

The  new  Chief  Justice  was  first  appointed 
to  Superior  Court  seat  number  32  in  1979. 
He  was  the  fourth  judge  to  occupy  Seat  32 
since  its  creation  in  1925  (Judge  Steadman 
was  preceded  by  Justices  Wilfred  G.  Grey, 
Felix  Forte,  and  James  P.  McGuire).  Judge 
Steadman  was  named  Chief  Justice  Desig- 
nate by  the  Supreme  Judicial  Court  on  Janu- 
ary 22, 1988;  the  appointment  as  Chief  was 
effective  Julv  28, 1988. 

Former  Chief  Justice  Lynch  summed  up 
the  new  Chief  Justice  in  these  words:  'Those 
of  us  before  whom  he's  tried  cases  . .  .know 
him  to  be  skilled,  able,  reasonable  and  effec- 
tive as  an  advocate,  but  even  more  impor- 
tant, ...as  a  person  -  low  key,  pleasant, 
enthusiastic  in  his  search  for  justice,  and  co- 
operative." 

Following  Judge  Lynch's  remarks,  retir- 
ing Chief  Justice  Morse  addressed  the  audi- 
ence and  presented  the  new  Chief  with  a 
gavel  inscribed  "We  few,  we  happy  few,  we 
band  of  brothers  and  sisters." 


It  has  vigor  and  vitality,  it  has  a  rich  past,  a  dynamic 
present  and  a  promising  future,  it  has  a  conscience, 
and  - 1  dare  to  submit  -  a  soul.  It  consists  of  the 

justices,  clerk  magistrates, 
assistant  clerks,  court  report- 
ers, administrators,  coordi- 
nators, court  officers,  secre- 
taries. Probation  Depart- 
ment, clericals,  and  I  could 
go  on  and  on. 

When  I  was  a  trial 
lawyer,  a  very  happy  vine- 
yard where  I  labored  for 
twenty-seven  years,  I  became 
aware  of  a  developing  call 
for  a  change  in  the  judicial 
system....  [There  appeared 
then]  to  be  endless  days, 
countless  appearances  in 
court,  innumerable  continu- 
ances, endless  and  expensive 
discovery,  the  escalating  cost 
of  litigation  and  the  frustra- 
tions of  getting  a  case  to 
trial....  [C]lients  and  attor- 
neys began  to  question  the 
abiUty  of  the  judicial  system 
to  afford  them  an  efficient, 
timely  and  affordable 
resolution  of  their  disputes 
as  required  under  the  Massa- 
chusetts Constitution. . . . 

. . .  [  A]fter  twenty-seven 
years  as  a  trial  lawyer,  I  was 
appointed  a  Justice,  and,  to 
my  surprise  and 
chagrin. .  .my  perception  of 
who  or  what  was  to  blame 
for  the  systemic  problems  in 
the  judicial  system  changed 
dramatically.... 

Before  I  tell  you  what  the 
problem  is,  permit  me  to  talk 
like  a  Philadelphia  lawyer 
and  tell  you  what  the  prob- 
lem is  not.  It  is  not  the 
quality  of  the  judiciary,  nor  is  it  the  quality  of  the  trial 
bar.  The  judicial  system  can  only  be  as  strong  as  its 
trial  judges. 

Justice  Henry  T.  Lummis,  a  former  justice  of  the 
Superior  Court  as  well  as  of  the  Supreme  Judicial 
Court,  wrote: 
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A  judge  ought  to  look  at  himself  or  herself  as  the  inheri- 
tor of  a  noble  tradition  which  the  judge  must  transmit  un- 
sullied to  his  or  her  successor.  A  judge's  resolve  should  be 
to  do  nothing  to  degrade  or  cheapen  the  judicial  office. 


We,  the  Superior  Court, 
are  a  strong  and  an  inde- 
pendent judiciary. . . .  [I]f  you 
were  to  evaluate  judges 
throughout  this 
country... you  will  find  that 
none  are  more  qualified 
than  the  justices  who  sit  in 
the  Commonwealth  of  Mas- 
sachusetts. 

But  the  problem  is  that 
we  need  more  judges. .  ..Up 
until  very  recently. . . we 
were  50th  in  the  country  in 
proportion  of  judges  to 
population.  When  the  addi- 
tional judges  [approved  by 
the  General  Court]  come 
aboard  we  will  have  Ufted 
the  level  from  50th. . . . 

Also,  superimpose  on 
the  underlying  problem  the 
fact  that  the  complexity  of 
cases  -  criminal,  legal, 
medical,  scientific  and  psy- 
chological -  have  reached 
unprecedented  heights  in 
the  Superior  Court.. . .[A] 
single  case  entered  last 
month  in  the  Suffolk  Supe- 
rior Court. .  .has  over  one 
thousand  defendants.  This 
case  was  entered  by  a  state- 
of-the-art  law  firm  with 
state-of-the-art  automation, 
highly  skilled  and  trained 
lawyers,  clerks,  paralegals 
and  secretaries.  They  are 
equipped  with  the  best  and 
the  fastest  word  processors 
[and  office  equipment] 
money  can  buy. 

How  does  a  single  Superior  Court  Justice  assign 
that  case,  manage  and  control  that  type  of  sophisticated 
litigation?  Again,  we  do  it  the  old  fashioned  way:  we 
work  a  little  bit  harder. 

[The  1987  finding  of  the  Senate  Ways  and  Means 
Committee  is  accurate:]  ...the  administration  of  justice 
in  Massachusetts  is  still  suffering  because  Massachu- 


CJ  Steadman  on  Judges 


They  are  a  hand-picked  group  of  men 
and  women  who: 

Have  a  profound  knowledge  of  the 
substantive  law,  enabling  them  to  react  in- 
stantly on  unexpected  and  sometimes 
esoteric  questions  of  law  and  evidence 
quickly  developed  during  the  course  of  a 
trial- 
Know  they  must  be  -  and  indeed  are  - 
intellectually  equal  to  the  best  minds  that 
try  cases  before  them  regardless  of  the 
complexities; 

Are  broad  and  strong  in  character,  per- 
sonality and  judgment; 

Are  sensitive  men  and  women  of  good 
character,  highly  skilled,  morally  upright, 
and  intellectually  stimulating; 

Beheve  that  the  courts  are  not  above 
criticism  but  who  wiU  not  allow  criticism 
from  any  source  to  affect  their  impartiality 
or  their  abiUty  to  provide  equal  justice  to 
aU; 

Are  referred  to  as  "honorable",  not  be- 
cause the  title  came  with  the  job,  but 
because  they  got  it  the  good  old-fashioned 
way  -  they  earned  it; 

Believe  that  a  bright,  honest  and  inde- 
pendent judiciary  is  essential  to  the  Uberty 
of  all  of  our  citizens,  impartial  to  a  fault, 
and  free  from  every  form  of  compulsion  or 
pressure. 


setts  courts  are  handling  21st  century  problems  with 
19th  century  resources  and  management  systems.... 
. .  .We  are  thankful  for  the  support  of  the  Executive 
and  Legislative  branches  of 
government  in  [approving 
legislation  providing  addi- 
tional justices  and  funds  for 
capital  improvement  of 
court  buildings. 

1  am  pleased  with  the 
progress,  and  1  am  serious 
about  where  we  are  going. 
I  am  not  a  dreamer.  I  am  a 
controlled  optimist.  I  know 
that  this  will  be  a  great  cost 
of  money,  but  1  know  that 
justice  is  priceless,  and  it  is 
the  principal  bulwark  of 
our  democracy,  indeed  of 
our  liberty. 

In  describing  democ- 
racy, Robert  Maynard 
Hutchins  in  "Democracy  of 
Human  Nature"  wrote: 

"Democracy  is  the  only 
form  of  government  that  is 
founded  on  the  dignity  of 
man;  not  the  dignity  of 
some  men,  or  rich  men,  or 
educated  men,  or  white 
men,  but  of  all  men." 

Let's  go  for  it!  Let's  all 
reach  for  the  stars,  the 
whole  ball  of  wax!  If  we  fall 
a  little  short,  that  is  not 
failure.  Failure  is  in  not 
reaching  at  all. 

[T]o  the  Justices  of  this 
Great,  Great  Trial  Court, 
"We  few,  we  happy  few, 
we  band  of  brothers  and 
sisters":  may  no  contention 
ever  exist  between  us,  save 
that  noble  contention,  or 
rather  emulation,  of  how 
best  to  serve  the  citizens  of 
this  great  Commonwealth. 
In  the  words  of  Dickens'  Tiny  Tim,  "God  Bless  us, 
everyone",  and  God  Bless  the  Commonwealth  of  Mas- 
sachusetts. 

The  judge  is  not  to  innovate  at  pleasure,  a  judge  is  not  a 
knight  errant  roaming  at  will  in  pursuit  of  his  own  ideals  of 
beauty  or  goodness. 

Cardozo,  J 
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Automation 

Introduction 

During  the  last  two  quarters  of  FY  1988,  the  Supe- 
rior Court  made  substantial  progress  toward  automat- 
ing its  operations,  both  in  the  courtroom  and  in  the 
"back  office". 

Computers  are  now  at  work  in  several  areas  of 
Superior  Court  operations;  by  the  time  you  read  this: 
every  judicial  secretary  in  the  Superior  Court  will  have  re- 
ceivea  a  word  processor  equipped  with  laser  printer; 
twenty  official  court  reporters  -  those  who  responded  to 
the  offer  of  automation  equipment  -  will  have  received 
XScribe  stenographic  equipment; 

laptop  computers  will  have  been  made  available  to  Jus- 
tices wishing  to  make  use  of  this  technology  while  "riding 
the  circuit"; 

law  clerks  throughout  the  Commonwealth  will  be  rou- 
tinely using  computers  to  perform  Computer  Assisted 
Legal  Research  ( 'CALR");  many  are  already  proficient 
with  LEXIS,  WestLaw,  and  WordPerfect; 
employees  in  several  clerk's  offices  will  be  using  self- 
programmed  computers  to  assist  in  the  daily  perform- 
ance of  their  jobs; 

civil  time  standards  will  be  monitored  in  Suffolk  and 
Middlesex  Counties  on  a  demonstration  system  devel- 
oped by  the  administrative  office  in  cooperation  with 
IBM  Corporation;  the  remainder  of  the  state  will  be 
tracking  such  cases  on  the  UNISYS  mainframe  system 
operated  by  OCAJ; 
•  Probation  Receipts  Accounting  ("PRA")  will  also  be  on 
the  mainframe,  as  will  as  a  miscellany  of  fiscal  and  per- 
sonnel functions  used  to  determine  court  needs. 
The  Journal  will  publish  automation  news  on  a 
regular  basis. 


Microcomputing 

As  of  Labor  Day,  Superior  Court  judicial  secretar- 
ies have  all  received  state  of  the  art  clerical  work 
stations.  These  new  systems  provide  all  divisions  of  the 
Court  with  standardized  word  processing  equipment 
and  software. 

For  those  who  are  interested,  system  specifications 
are  listed  on  the  opposite  page. 

Every  work  station  has  been  equipped  with 
WordPerfect  5.0,  an  industry-standard  word  process- 
ing program,  Metro,  a  suite  of  useful  "pop-up"  pro- 
grams (such  as  an  appointment  calendar,  telephone 
dialer,  electronic  notepad,  and  several  other  utility 
programs),  and  FastBack  Plus,  which  creates  second 
copies  -  backup  copies  -  of  important  files. 

Training  is  being  conducted  through  the  adminis- 
trative office,  and  it  is  expected  that  all  judicial  secre- 
taries will  have  received  such  training  by 
mid-November. 

Each  of  the  work  stations  includes  a  modem  to 
allow  the  transfer  of  work  via  telephone.  In  order  to 
take  advantage  of  this  capability,  offices  should  ar- 
range with  local  authorities  to  install  a  single  telephone 
line  (there  is  no  need  for  an  additional  telephone  in- 


strument) with  a  modular  RJ-11  jack.  It  is  important 
that  this  line  not  be  shared  with  any  other  user  to 
avoid  interrupting  file  transfers  in  progress. 

The  telephone  connection  will  also  support  LEXIS 
and  WestLaw  if  the  appropriate  programs  have  been 
installed  (see  following  story). 

Some  important  advantages  arise  from  the  stan- 
dardization of  computers  and  programs.  Judges'  may 
carry  their  work  with  them  as  they  as  they  "ride  the 
circuit,"  and  judicial  secretaries  from  any  county  will 
have  the  ability  to  operate  automated  systems  through- 
out the  state  without  retraining. 

Further,  standardization  creates  a  large  enough 
body  of  users  to  encourage  formation  of  user  groups, 
and  will  establish  minimum  standards  of  performance 
and  support  for  all  users. 

-Gene  Levine,  Coordinator 


Computer  Assisted  Legal  Research!  (CALR) 

WestLaw  and  LEXIS  are  now  available  to  any 
Superior  Court  Justice  who  has  received  training  from 
the  respective  service  providers.  Each  system  has  its 
own  advantages,  and  any  judge  willing  to  expend  the 
effort  can  receive  free  training  on  one  or  both  systems. 

The  Office  of  the  Chief  Administrative  Justice  has 
also  arranged  to  provide  free  software  and  home  in- 
stallation for  use  on  privately  owned  systems. 

This  means  any  trained  Justice  of  the  Superior 
Court  can  perform  CALR  (including  Auto-Cite  and 
Shepard  citation  checking)  at  home  or  in  the  Lobby  — 
providing  only  that  they  have  been  trained,  and  have 
access  to  a  modular  RJ-11  telephone  jack. 

Judges  wishing  to  take  advantage  of  this  service 
should  contact  OCAJ's  Library  Coordinators  (Mamie 
Warner  or  Lois  Kane  —  725-8130  in  Boston)  to  enroll  in 
free  training  and  to  acquire  free  software  for  their 
computers. 

How  Can  Computers  Support  Judges? 

"One. .  .session  [at  the  National  Center  for  State 
Court's  National  Conference  on  Court  Technology; 
Denver,  1988],  entitled  Automated  Legal  Research,  was 
presented  by  the  Honorable  Donald  P.  Smith,  Jr.,  judge 
of  the  Colorado  Court  of  Appeals.. . . 

"Judge  Smith  described  a  study  he  conducted  to 
compare  computer-assisted  legal  research  with  tradi- 
tional methods. 

"He  gave  a  number  of  problems  to  staff  attorneys 
and  law  clerks  to  research  in  the  traditional  way.  The 
attorneys,  who  all  had  at  least  five  years  of  practice, 
were  research  and  writing  experts. 

"Judge  Smith  researched  the  same  problems,  using 
computer-assisted  research.... 
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•  The  average  time  to  complete  a  search  on  the 
computer  was  15  minutes. 

•  The  average  time  to  complete  a  traditional 
manual  search  was  1.4  hours. 

"In  almost  every  search.  Judge  Smith  found  cases 
not  found  using  traditional  methods  -  either  because 
the  cases  vv^ere  too  new^  to  be  in  the  traditional  materi- 
als, or  because  they  had  not  been  included  in  the 
indexing  systems  used  for  manual  research. 

"Judge  Smith  emphasized  that  in  no  instance  did 
the  traditional  researchers  find  more  cases  -  and  only 
twice  did  they  find  the  same  cases." 

-excepted  from  Lexis  brief 


Case  Tracking  and  Time 
Standards 

(Suffolk/Middlesex 
Demonstration  Project) 


In  October,  the  Superior 
Court  administrative  office, 
w^ith  the  cooperation  of  the 
Office  of  the  Chief  Administra- 
tive Justice  (OCAJ),  imple- 
mented a  fully  computerized 
civil  case  tracking  system.  This 
system  w^as  developed  by  I.B.M. 
Corporation  and  United 
Engineers,  Inc.  ("IBM/UE"),  at 
no  cost  to  the  Trial  Court  and 
was  loaned  to  the  court  for  the 
purpose  of  demonstrating  the 
potential  for  computers. 

The  need  for  a  fully  auto- 
mated case  tracking  system 
arises  out  of  the  court's  deter- 
mination to  more  effectively 
manage  its  civil  caseload.  Su- 
perior Court  Standing  Order  1- 
88  establishes  deadlines  for 
completing  several  pre-dispo- 
sition  stages  in  the  lifecycle  of  a 
civil  case.  The  philosophy  of 

the  Standing  Order  is  that  civil  cases  will  be  resolved 
more  promptly  and  justly  if  the  progress  of  each  case 
through  the  litigation  process  is  tracked  to  assure  con- 
formity with  these  deadlines.  In  view  of  the  Court's 
heavy  caseload,  maintaining  an  unautomated  tracking 
system  sufficient  for  full  implementation  of  the  Stand- 
ing Order  is  not  feasible. 

The  IBM/UE  system  is  designed  to  enable  the 
court  to  proactively  manage  cases  by  providing 
Justices  in  the  court's  time  standards  sessions  with  ac- 
curate information  upon  which  they  may  base  individ- 
ual case  management  decisions.  The  system  also  is 
designed  to  automate  many  clerical  tasks  in  the  Clerk's 


System  Specifications 

For  readers  with  a  technical  bent,  here  are  the  cleri 
cal  work  station  configuration  specifications 

Tandy  3000: 


Central  Processing  Unit  (CPU): 
Intel  80286 

Clock  speed:  12  MHz,  1  wait  states 
Random  Access  Memory  (RAM): 
640  Kilobytes  (KB) 

Hard  Disk: 

20  Megabytes  (20  MB) 
Floppy  Disks: 

5.25"  High  Density  (HD) 
1 .2  MB  capacity  (all  configurations) 
3.5"  High  Density  (HD),  1.44  MB  capacity 
(one  workstation  per  location) 

Modems: 
2400  baud 

Internal  or  external  depending  on  configuration 
Printer: 

Hewlett  Packard  LaserJet  n 

Software: 
WordPerfect  5.0 
Lotus  Metro 
FastBack  Plus 
ProComm  Plus 


office  that  otherwise  would  be  done  manually  and  that 
are  required  for  full  implementation  of  the  Standing 
Order. 

The  IBM/UE  system  monitors  cases  in  accordance 
with  the  relevant  time  standards  deadlines.  As  track- 
able  events  occur,  e.g.,  return  of  service,  filing  of 
answers  and  motions,  scheduling  of  pre-trial  confer- 
ences or  trials,  they  are  recorded  in  the  computer.  On 
a  daily  basis  the  system  reviews  the  status  of  cases  to 
determine  whether  deadlines  have  been  met  and,  if 
not,  the  computer  automatically  generates  notices  of 

dismissal  or  defaults. 

Additionally,  the  system 
automatically  generates  a 
variety  of  notices  to  parties  re- 
garding tracking  deadlines 
and  pre-trial  conferences  in 
order  to  keep  cases  moving. 
Finally,  it  prints  a  variety  of 
schedules,  calendars,  excep- 
tion lists,  and  other  reports 
which  Justices,  clerks,  and 
other  court  personnel  require. 

Presently,  the  IBM/UE 
system  is  available  only  in 
Suffolk  and  Middlesex  coun- 
ties. There,  it  temporarily 
replaces  the  civil  case  system 
that  was  previously  available 
on  UNISYS  (Burroughs)  com- 
puter terminals.  Conse- 
quently, in  addition  to  cases 
subject  to  the  tracking  require- 
ments of  the  Standing  Order 
(i.e.,  those  filed  since  July  1, 
1988),  the  IBM/UE  system 
also  carries  all  cases  entered 
into  the  UNISYS  computer 
before  July  1 .  While  these 
older  cases  are  not  trackable, 
they  continue  to  be  subject  to 
earlier  requirements  regarding 
the  entry  of  disposition  codes  into  the  computer  at  the 
time  of  their  disposition.  Information  relative  to  these 
older  cases  will  also  be  entered  into  the  IBM  terminals 
in  Suffolk  and  Middlesex  counties. 

James  Klein,  Coordinator 


The  New  Civil  Action  Cover  Stieet 

In  conjunction  with  Time  Standards  Order  1-88 
and  the  Time  Standards  Implementation  Plan,  Chief 
Justice  Robert  L.  Steadman  requested  an  examination 
of  the  present  civil  action  cover  sheet. 


(Continued  on  Page  21) 
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Judges  and  Stress 


. .  .So  what  about  the  judges?  I  found  that  they 
and  their  famiUes  had  a  set  of  burdens  that  were 
pecuhar  to  them  and  did  not  apply  to  ...other  pro- 
fessions. The  closest  that  I  could  think  of  was  my 
work  with  the  clergy  [which]  has  very  much  in 
common  with  the  judiciary  in  terms  of  the  inter- 
nal and  external  impact  upon  the  person  and  the 
family,  and  you  will  find  me  constantly  referring 
to  the  "famUy"  of  the  judge,  the  intimates  of  the 
judge  as  well  as  the  judge  himself  or  herself, 
because  that  is  crucial  in  sustaining  the  stresses  of 
the  work. 

In  analyzing  the  work  with  judges,  several 
features  started  emerging.  The  vocation  presented 
a  lot  of  paradoxes  regarding  expectations  within 
and  expectations  without.  The  judge  quite  par- 
ticularly had  to  live  with  a  grinding  discrepancy, 
a  paradoxical  effect  of  what  was  perceived 
outside  and  what  was  operational  inside  in  terms 
of  the  demands,  the  ideals,  the  appearance,  and 
the  actual  work.  So,  first  we  have  the  paradox  of 
the  vocation. 

Next,  aU  of  them,  without  any  exception,  were 
engaged  in  a  chronic  overload  situation  of  work 
....  Overload.  Constant,  chronic  grinding  over- 
load. 

And  then,  a  third  factor  emerged  which  was 
very  interesting  and  very  poignant  —  that  of  sup- 
pressed idealism.  Scratch  most  judges  —  no 
matter  how  hard,  cynical,  macho  they  have  been 
before  as  lawyers  —  and  you  will  find  a  serious 
idealist.  1  do  not  believe  a  man  or  a  woman  enters 
the  judicial  vocation  without  actually  wanting  to 
respond  to  the  pressures  of  idealism  within  him, 
within  his  values  and  his  soul.  And  thereby  is 
their  undoing,  because  the  major  research  on 
burnout  and  stress,  apart  from  the  more  obvious 
and  documented  physiological  course,  is  the 
erosion  caused  by  the  discrepancy  between 
idealism  and  the  daily  aspect  of  the  work  and 
how  one  is  perceived.  So  here  we  have  a  classical 
description  of  a  judge:  very  idealistic,  actually 
feeling,  "At  last  1  can  do  something  in  this  direct 
way  of  being  a  judge,"  and  finding  month  after 
month,  year  after  year  that  the  stretch  between  the 
hopes  and  the  aspirations  and  the  actual  product 
and  involvement  of  the  work  starts  pulling  you 
apart  further  and  further,  and  you  start  some- 
times losing  spirit,  feeling  very  alone,  and  then 
gradually  symptoms  of  depression  and  others 
start  insidiously  entering  both  the  judge  and  the 
family 

. .  .When  a  lawyer  becomes  a  judge,  the 
process  is  rather  abrupt  despite  training  and 


orientation.  It  is  still  very  abrupt  because  the 
lawyer,  no  matter  how  well  informed  . . .,  does  not 
quite  expect  the  enormous  load  of  work  and  other 
kinds  of  demands  that  are  not  obvious  from  the 
eyes  of  the  public  and  the  Bar.  The  process  is  a 
euphoric  one.  There  is  great  joy;  there  is  pride; 
there  is  celebration;  and  it  covers  the  difficulty  of 
making  that  enormous  transition. 

...I  have  found  that  it  is  very  difficult  to  pene- 
trate what  a  judge  actually  does,  feels,  thinks  and 
operates  if  you  are  outside  the  judiciary.  So,  when 
a  lawyer  becomes  a  judge,  he  or  she  becomes 
involved  in  an  image  transformation  which  is 
considerable.  First  of  aU,  there  has  to  be  an  impres- 
sion created,  which  gradually  becomes  internal- 
ized, of  temperance,  thrift  —  not  being  ostenta- 
tious —  fair,  thoughtful,  judicious,  not  competi- 
tive, and  apolitical  in  addition  to  all  the  other 
virtues  that  have  been  mentioned  abundantly  here 
today.  This  transformation  also  includes  the 
family,  so  you  find  the  children  being  socialized 
and  the  spouse  or  if  the  person  is  single,  the 
extended  family  of  the  single  judge,  to  this  image. 
You  find  that  they  want  the  support,  they  become 
incorporated  and  to  a  large  degree  influenced  by  it 
to  a  not  very  conscious  degree  but  to  a  large 
extent.  The  idealism  1  mentioned  is  also  shared 
very  much  by  the  famiUes  who  are  proud  of  the 
judge  member. 

Now,  let's  look  on  the  other  side:  what  is  the 
public's  perception  of  the  judiciary?  It  is  remarka- 
bly skewed,  remarkably  underinformed,  and  it  is 
not  in  progress. . . .  [M]ost  people  never  come  to  or 
appear  in  court. 

. .  .Some  of  the  perceptions  of  judges  and  the 
judiciary  are  the  following:  that  judges  have  easy 
hours  and  not  too  much  work.  If  they  are  behind, 
it  is  really  their  own  fault  because  of  their  easy 
hours.  . .  .they  can  right  most  wrongs  if  they  really 
try.  ...there  are  really  very  few  limits  to  judicial 
discretion;  a  judge  has  awesome,  wide 
powers.... judges  really  are  spokespersons  for  the 
existing  establishment.... So,  the  third  branch  is 
responsible  for  all  three  branches.  ...[they]  have 
very  few  or  almost  no  personal  needs,  wants  or 
limits.  ...They  cannot  legitimately  claim  to  want 
anything  because  they  are  in  such  an  elevated,  re- 
markable position  of  power  and  high  pay  that 
they  have  no  needs.  So  they  get  very  little  sympa- 
thy or  empathy.  ...  So  there  is  very  little  under- 
standing of  what  goes  on  in  a  judge's  life.  Also, 
there  is  ...[an  expectation]... present  in  litigants 
. .  .that  a  judge. . . will  somehow  vindicate,  docu- 
ment all  the  injustices  of  the  past,  undo  the  injus- 
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tices  of  the  past  even  beyond  the  current  case. ... 
And  finally,  there  is  a  perception  that  judges  as  a 
group  are  emotionally  aloof,  distant,  pompous 
and  unapproachable.  This  combination  of  public 
imagery  is,  of  course,  very,  very  unfortunate  and 
very  hard  to  reduce  or  alter. 

So,  it  is  important  (a)  that  judges  understand 
and  not  try  to  do  the  impossible. . .;  (b)  that  a 
proper  program  of  pubUc  education  . .  .be  a 
continuous  effort  for  all  time;  and  finally,  (c)  that 
judges,  and  judges'  families  most  of  all,  ...rely  on 
each  other  more  than  they  do  for  mutual  quasi- 
personal,  quasi-intimate  support.  When  I  say 
"quasi-personal,"  I  mean  that  it  is  very  important 
. . .that  judges  learn  to  talk  to  each  other, . .  .that 
they  share  what  it  feels  like  at  this  time  in  my 
career  to  be  doing  what  I'm  doing,  my  positive 
and  negative  feelings,  my  thoughts,  my  review  of 
my  role  and  what  1  do  on  a  daily  basis.  The  judges 
find  it  very  gratifying  when  they  allow  themselves 
to  be  at  that  semi-intimate  level  with  colleagues 
from  other  states  and  jurisdictions.  And  the  same 
goes  for  the  children  of  judges  and  spouses  and 
families  of  judges.  It  is  remarkable  how  responsive 
they  are  to  that  type  of  opportuiuty  in  an  informal, 
small  group  setting. 

Now,  let  us  look  in  more  detail  at  the  specific 
stresses  that  are  unique  to  the  judiciary.  . .  .There  is 
the  gradual  personal  and  social  isolation  that 
occurs  in  the  careers  of  most  judges.  . . .  Obviously 
this  is  highly  individual,  but  gradually  because  of 
the  high  overload  of  work  that  is  chronic,  there  is 
a  tendency  to  withdraw,  pay  attention  to  process- 
ing everything  that  piles  up  in  front  of  you,  and 
[ultimately  you]  have  less  and  less  time  to  see 
your  family  and  see  other  people.  Plus  there  is  the 
stereotyping  of  the  image  of  a  judge  by  members 
of  the  Bar  and  the  public  who  now  see  the  person 
more  and  more  as  a  symbol  than  a  human  being. 
People  don't  want  to  feel  that  they  are  somehow 
currying  favor  or  social  climbing  and  so  forth  and 
thus  call  judges  and  their  spouses  less  and  less 
socially.  So,  I  have  advised  and  found  it  very  im- 
portant that  judges  maintain  their  social  contacts 
by  being  proactive  and  call  their  friends  for 
outings  and  socializing  and  make  sure  that  their 
connections  and  their  support  network  of  emo- 
tional help  does  not  gradually  atrophy. 

Then  there  is  the  fact  of  being  fully  recorded 
in  your  official  capacity  throughout  the  day.  This 
is  quite  a  great  stress  because  you  have  to  consider 
constantly  what  you  say,  how  you  say  it,  to  whom 
you  say  it,  constantly  being  on  the  alert  for  that 
type  of  fully  recorded  existence  —  a  very  impor- 
tant factor. 


Then,  there  is  the  flood. . .of  distraught,  dis- 
turbed, emotionally  overwrought  people  who  come 
before  you.  This  flood  never  ceases.  ...  So  you  have 
the  reaction  to  that  over  time.  At  first,  at  home,  the 
younger  judge  wiU  often  tell  his  or  her  family  or 
spouse  what  happened  in  court  today.  But  gradu- 
ally as  it  becomes  your  daily  life,  there  is  a  disincli- 
nation to  speak  about  it  and  actually  a  strong  desire 
to  put  it  all  behind  you  and  not  to  speak  about  it,  so 
it  all  gets  bottled  up.  So  again,  what  do  1  advocate 
and  found  useful?  That  judges  talk  to  other  judges 
on  an  immediate,  almost  hotline  basis,  to  get  things 
off  your  chest  immediately,  to  respond  to  each  other 
on  a  purely  emotional  and  pathic  basis.  Incidentally, 
women  of  the  judiciary  are  marvelous  in  this. 
Women  in  the  judiciary  do  not  hesitate  to  pick  up 
the  phone  once  or  twice  a  day  and  call  usually 
another  woman  judge  and  say,  "You  know  what 
happened?  Can  you  believe  it?"  and  get  their 
feelings  out.  It  is  marvelous,  and  men  should 
emulate  them. 

Then  comes  the  gradual  realization  that 
society's  institutions  and  resources  are  so  woefully 
insufficient  to  deal  with  the  sentencing,  to  deal  with 
various  hospital  and  family  dispositions,  that  you 
find  that  you  are  sending  people  into  a  virtually 
incapacitated,  overloaded  situation  that  probably 
will  not  do  them  much  good.  This  is  an  awesome 
blow  to  the  idealist  in  the  judge  who  wants  to  do 
right,  who  feels  he  is  expected  to  do  right,  and  yet 
the  institutions  have  almost  little  holding  or  reha- 
biUtative  capacity.  This  again  is  a  very  serious 
erosion  effect  upon  the  judge  in  finding  that  he  or 
she  has  very  little  to  refer  to  in  terms  of  coping  for 
the  unfortunate  people  who  come  before  you. 

Next,  a  gradual  tendency  to  withdraw  also 
occurs  often  within  the  family  and  between  judges.  1 
mentioned  that  briefly  before  but  I  want  to  empha- 
size that,  that  isolation  isn't  just  from  former  Bar 
colleagues  but  also  from  the  family  and  from  other 
judges,  so  that  you  find  —  as  again  was  very 
eloquently  put  by  Mr.  Pierce  —  that  you  are  alone 
on  the  bench,  alone  afterwards,  you  want  to  be 
alone  at  home  and  you  find  that  you  are  becoming  a 
kind  of  intellectual  and  emotional  hermit  despite 
your  otherwise  jovial  nature. 

Then  there  are  the  enormous  amount  of  regula- 
tory and  case  law  matters  to  keep  up  with.  This  is 
understood,  every  profession  has  a  monstrous  com- 
munication flow  today  of  new  material  to  stay 
current  with.  Here  it  is  no  different.  On  top  of  the 
overload,  on  top  of  the  need  for  some  recreation  and 
so  forth,  an  impossible  combination. 

Then  there  is  the  frequently  appalling  physical 
work  environment . . .  with  little  authority  to  remedy 
it.... 
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Then  we  have  to  look  at  the  pressure  on  the 
family  and  on  the  judge  of  obscene  and  threatening 
phone  calls.  Hardly  a  judge  has  not  had  a  number 
of  these  and  periodically  they  pass  and  wane 
through  your  life.  . . . 

. .  .The  positive  aspects  of  being  a  judge  of 
course  are  many,  and  I  don't  want  to  overlook 
them  at  all. .  ..The  vast  majority  of  judges  are 
deeply  satisfied  and  very  proud  of  their  work.  I 
have  been  myself  very  moved  . .  .that  in  the  course 
of  a  long  interview  quite  a  number  of  judges 
would  start  crying  or  become  a  little  tearful.... 
Over  the  chance  to  sit  down  and  admit  to  some- 
one... how  they  love  their  work,  of  how  remark- 
able was  their  vocation,  and  how  remarkable  was 
their  opportunity  to  occasionally  do  the  right  thing 
for  other  people.  . .  .Even  the  most  unfortunate, 
unpleasant  people  that  1  have  had  to  work  with 
turn  out  to  be  pretty  remarkably  tough,  conscien- 
tious people,  and  I  have  been  very  moved  by  their 
acquaintance  and  by  their  disclosures. 

Now  in  the  burnout  process  we  have  a  number 
of  stages!;]. . .  what  are  the  major  indicia  involved? 
The  first  is  irritability,  lack  of  patience  and  an 
orientation  to  blame  others.  . . .  A  later  stage  is 
severe  withdrawal  with  a  great  deal  of  denial  that 
anything  is  wrong  . . ..This  is  a  stage  of  severe 
denial  and  a  stage  of  more  isolation  from  those 
who  can  help  you,  who  are  closest  to  you.  And 
then,  in  the  third  and  last  general  stage,  we  have 
both  physical  signs  of  depressions  in  terms  of  low 
energy,  lack  of  motivation  on  a  cognitive  side,  loss 
of  ability  to  form  priorities  and  get  on  with  work 
which  priorities  make  clear,  and  we  have  a  severe 
set  of  depressive  signs  eventually  leading  to 
incapacity.  So,  you  have  some  idea  here  of  the 
process  of  burnout  as  it  occurs  to  judges  who  are 
chronically  under  this  triple  stress  of  the  paradoxi- 
cal demands  of  the  judiciary,  the  high  idealism 
present  in  most  judges,  and  the  chronic  overload. . . 

The  preparation  of  new  judges  and  the  orienta- 
tion of  new  judges  should  include  some  aspect  of  a 
voluntary  mentor  program.  New  judges  need 
attention  and  care  for  something  like  two  or  three 
years  to  slowly  and  properly  incorporate  them  into 
the  identity  of  the  judge.  Next,  on  a  year  round 
basis,  a  pilot  effort  should  be  made...  to  have 
judges,  on  a  voluntary  basis  again,  observe  each 
other  for  one  day;  not  on  the  bench  with  your 
colleague,  but  from  the  public  side,  and  at  the  end 
without  reporting  to  anyone  else,  have  a  one  to  one 
de-briefing  of  how  it  went  and  some  constructive, 
mutual  suggestions.  This  not  only  would  serve  as  a 
feedback  but  it  would  also  bring  judges  closer 


together  on  that  necessary  working  level. 

Next,  there  should  be  a  periodic  sabbatical  for 
judges,  judges  need  a  certain  time  off  every 
perhaps  five  or  six  years. . . .  Something  like  three  to 
six  months  off  with  pay  so  that  they  can  reconsti- 
tute themselves  intellectually  and  emotionally, 
review  their  personal  philosophies  and  ideas,  and 
have  a  Uttle  time  off.  In  many  ways  the  kind  of 
objectivity  that  judges  need  is  shared  by  the 
academic  world  and  likewise  a  sabbatical  is  very 
much  in  order. 

Next,  the  morale  of  the  judiciary  depends 
very  much  upon  ...  a  proactive  approach,  a 
positive  approach,  a  healthful  approach  of  judge  to 
judge  and  judge  to  judge  family  for  help  and 
support  and  information.  There  should  not  be  an 
attitude  of  hunting  down  the  bad  one,  but  an  atti- 
tude of  informing,  helping  each  other  throughout 
the  year. 

. .  .There  has  to  be  some  practical  use  made,  I 
think,  of  the  various  stories  in  the  media  about 
judges.  Why  not  use  them  as  case  discussions  in 
armual  workshops  on  pubUc  image  and  on  media 
relations?  Take  the  most  horrendous  reports  and 
analyze:  How  do  they  come  about?  How  were  they 
reacted  to?  What  kind  of  networking  there  was? 
Turn  them  into  something  constructive  rather  than 
bewailing  them.  Moreover,  when  a  judge  is  the 
subject  of  high  intensity  attention,  particularly 
unfavorable  attention  in  the  media,  it  should  be  a 
virtual  obligation  on  the  part  of  his  or  her  col- 
leagues to  call,  help  and  reach  out.  A  judge  should 
not  be  in  isolation  when  he  or  she  is  under  such 
stiess. 

So,  the  judiciary  is  a  remarkable  profession,  a 
relatively  very  small  group  with  a  very  narrow 
constituency  and  doing  a  fantastic  job  and  de- 
serves our  best  thinking,  our  best  efforts  and  the 
idealism  in  you  should  be  gratified  and  supported 
but  not  be  the  subject  of  burnout. 

Thank  you. 

Remarks  by  Isaiah  Zimmermann 
Statewide  Conference  on  Judicial  Accountability, 

April,  1987 


I  have  always  thought,  from  my  earliest  youth  till  now,  that 
the  greatest  scourge  an  angry  Heaven  ever  inflicted  upon 
an  ungrateful  and  sinning  people  was  an  ignorant,  corrupt 
or  dependent  judiciary.  It  is  the  weak  and  the  poor  who 
need  most  a  safeguard  of  a  strong  judiciary. 

MarshaU,  CJ 

at  the  Virginia  Constitutional  Convention  (1829) 
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Voir  Dire 

(continued  from  page  1 ) 

What  type  of  questions  will  be  permitted?  How 
deep  into  the  jurors'  psyche  and  private  lives  will 
inquiry  be  permitted?  How  will  the  Court  avoid  juror 
intimidation  and  embarrassment?  Will  the  voir  dire 
questions  be  addressed  to  individual  jurors,  to  the 
panels  that  are  sent  to  the  session  or  to  the  entire  venire 
in  the  jury  pool?  The  proposed  legislation  states  that 
the  questions  will  be  asked  of  the  "venire"  and  venire 
is  a  term  of  art. 

The  statute  requires  that  questions  will  be  put 
by  the  party  or  his  attorney.  This  would  allow  a 
defendant  in  a  criminal  case  —  as  distinguished  from 
the  attorney  —  to  ask  questions  of  the  venire  that  may 
generate  any  number  of  unnecessary  problems. 

What  does  the  judge  do  when  an  attorney  asks  a 
question  with  one  minute  to  go  and  30  hands  are  raised 
in  response  to  the  inquiry?  Do  we  extend  the  time  or 
shut  the  party  off  with  30  hands  stiU  in  the  air? 

It  appears  clear  that  the  process  will  generate 
many  requests  for  side  bench  conferences  to  afford 
counsel  the  opportunity  to  object  to  whatever  proce- 
dure is  to  be  followed. 

The  next  phase  will  be  the  actual  questioning. 
The  judge,  or  someone  trustworthy  will  be  the  time 
keeper.  Take  for  an  example  a  typical  question  histori- 
cally asked  in  jury  voir  dire  sessions:  "does  any  mem- 
ber of  the  venire  or  his  wife  have  a  bumper  sticker  on 
his  or  her  car?"  Twenty-five  hands  go  up  in  the  air.  To 
make  the  first  question  meaningful,  the  attorney  must 
find  out  what  the  bumper  sticker  says.  How  does  he  or 
she  do  that?  Does  counsel  ask  the  twenty-five  jurors 
individually  what  their  bumper  stickers  say,  and 
thereafter  explore  the  significance  with  the  responding 
jurors? 

During  this  entire  period  of  time,  the  game  clock 
is  running  and  careful  records  of  the  time  consumed 
noted.  Must  we  afford  each  side  time  to  object  to  any 
questions  proposed  to  the  venire  and,  thereafter,  make 
a  judgment  as  to  which  questions  are  appropriate?  The 
specific  questions  will  then  be  put  which  will  generate 
responses  from  the  jury.  Will  these  jury  responses  be 
attended  to  by  judicial  or  attorney  inquiry  and  against 
whom  is  the  time  to  be  charged? 

If  you  take  the  2,225  cases  in  which  juries  are 
empaneled  (and  this  is  a  minimum),  multiply  that 
number  by  two  hours  per  case,  you  come  up  with  a 
total  of  4,450  hours  per  year  devoted  to  the  voir  dire  of 
jurors.  There  are  approximately  five  trial  hours  in  a 
day,  and  by  simple  arithmetic,  this  translates  4,450 
hours  into  890  trial  days. 

There  are  220  days  in  a  judge's  trial  year; 
dividing  220  trial  days  a  year  into  the  890  days  re- 
quired to  voir  dire  yields  the  number  of  judges  that  we 
effectively  lose  from  the  system  as  a  result  of  the  pro- 


posed legislation.  My  computations  clearly  indicate 
that  we  lose  a  minimum  of  four  full  judges. 

The  proposed  legislation,  even  as  a  pilot 
program,  will  have  a  serious  impact  upon  our  ability  to 
implement  all  of  the  new  caseflow  management 
procedures  that  we  have  worked  hard  and  long  to 
develop. 

However  valid  the  position  of  the  proponents  of 
the  proposed  jury  voir  dire  legislation  might  be,  the 
impact  of  implementation  on  the  Superior  Court  will 
be  negative  and  disruptive  at  this  critical  time. 

Robert  L.  Steadman,  Chief  Justice 


Training  and  Education 

The  Superior  Court  is  challenging  the  traditional, 
time-consuming,  classroom  style  of  teaching  by  using  a 
new  method  —  variously  called  a  seminar,  workshop, 
clinic,  or  conference  —  for  training  employees. 

With  the  implementation  of  time  standards  and  the 
increased  responsibility  of  judges,  clerks,  and  support 
staff  for  caseflow  management,  it  has  become  impera- 
tive that  we  make  the  best  possible  use  of  limited  re- 
sources through  programs  like  these  seminars. 

The  three  programs  completed  since  April,  1988, 
have  addressed  concerns  raised  by  Superior  Court 
personnel  statewide;  information  has  been  shared 
between  policy  makers  and  those  responsible  for  trans- 
lating policy  into  action. 

In  late  October,  Middlesex  and  Suffolk  counties 
began  implementation  of  a  fully  computerized  civil 
tracking  system.  The  administrative  office  has  been 
running  a  series  of  training  programs  designed  to  ac- 
quaint users  with  its  features,  and  give  users  an 
opportunity  to  assist  in  revising  the  new  procedures  to 
meet  their  needs.  Additional  workshops  on  Caseflow 
Management  and  Time  Standards  will  be  presented  in 
an  effort  to  address  opportunities  as  they  arise. 

With  the  cooperation  of  OCAJ  and  the  National 
Center  for  State  Courts  an  intensive  workshop  was 
held  for  Suffolk  County  Judges,  Clerks  and  support 
personnel.  A  similar  program  is  planned  for  Middlesex 
County  by  the  end  of  this  year. 

Encouraging  the  free  flow  of  ideas  and  experience 
through  seminars,  workshops  and  conferences  is  a 
primary  goal  of  administrative  office  training  and 
education  activities.  Through  maintaining  open  com- 
munications between  personnel  and  offices,  it  is  hoped 
the  Court  will  be  able  to  realize  maximum  benefit  from 
the  accumulated  expertise  of  its  employees. 

Any  Superior  Court  office  wishing  assistance  in  the 
development  of  education  and  training  programs 
during  the  present  Fiscal  Year  is  invited  to  contact  the 
administrative  office  at  725-8130. 

Archie  Keohan,  Coordinator 
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The  Suffolk  County  Mediation  Project 


Two  significant  questions  asked  frequently 
about  the  pilot  Suffolk  County  Mediation  Program  are, 
first,  what  type  of  substantial  civil  cases  are  best  suited 
to  mediation,  and  second,  what  does  the  practicing  bar 
really  think  about  the  process?  The  success  of  this  new 
program  depends,  of  course,  on  the  emerging  answers, 
as  an  ever  increasing  number  of  disputes  and  dispu- 
tants participate.  As  of  July  1, 1988,  the  program  has 
been  offered  on  a  voluntary  basis  to  the  parties  in  two 
hundred  and  one  pending  civil  trials.  Ninety-two  of 
those  chose  to  attend  a  mediation  session  and  only 
thirteen,  as  of  that  date,  had  failed  to  conclude  their 
dispute  through  this  process. 

The  major  types  of  cases  represented  in  this 
initial  success  story  include  construction,  family. 


Cases  Referred  to  Mediation 
Suffolk  County  Mediation  Project 
July  1, 1988 

Cases  Referred  201 
Cases  Mediated  92 
Succesful  Mediations  79 


business  separation,  business  competition,  defective 
goods  and  services,  and  both  commercial  and  residen- 
tial landlord-tenant  disputes.  A  common  theme  among 
them  —  surely  no  surprise  —  is  that  the  parties  have 
one  or  more  reasons  to  want  to  make  an  accommoda- 
tion —  to  "get  along",  to  use  a  more  common  phrase. 
Sometimes  this  is  because  there  is  an  on-going  relation- 
ship between  the  parties,  as  in  an  inter-family  dispute. 
Sometimes  it  reflects  a  commercial  reality,  such  as  the 
fact  that  business  competitors  also  need  to  avoid 
business  ruin  by  finding  a  mutually  acceptable  settle- 
ment. And  sometimes  there  are  human,  economic,  or 
even  emotional  factors,  like  unavailable  witnesses,  new 
corporate  leadership,  budget  changes,  costs  of  litiga- 
tion, reputation,  etc.,  motivating  the  choice  of  media- 
tion. Mediation  works  best  in  those  large  civil  disputes 
in  which  self-assessment  suggests  some  rhyme  and 
reason  for  give  and  take. 

Why  do  attorneys  choose  —  or  counsel  their 
clients  to  choose  —  mediation?  A  major  factor  is  re- 
duction of  litigation  expense.  Surely  an  approach  to 
ending  a  major  case  which  costs  each  side  only  $50  per 
hour  and  usually  lasts  two  or  three  hours  (although 
some  cases  have  required  a  second,  three-hour  session) 
has  appeal.  Surely  the  opportunity  to  control  your  own 
solution,  to  guide  the  give  and  take,  to  set  the  agenda 


for  concession  and  rigidity  —  and  to  do  so  early  in  the 
projected  multi-year  life  of  a  case  —  is  a  welcome 
development.  The  use  of  mediation  in  the  early  stages 
'  of  litigation  is  precisely  what  Chief  Justice  Steadman's 
j  Implementation  Order  refers  to  when  it  requires  a  four 
to  six  month  review  of  all  Time  Standards  cases  for 
possible  referral  to  alternative  dispute  resolution 
1  mechanisms. 

I  A  second  consideration  for  the  bar  in  making  a 

'  decision  about  mediation  is  the  role  it  gives  the  client. 
The  decision  to  take  a  dispute  into  mediation  certainly 
belongs  to  the  client.  It  requires  thoughtful  review  of 
the  savings  of  time,  money,  and  energy  involved.  It 
1  also  involves  consideration  of  whether  the  dominant 
role  of  the  client  in  the  mediation  process  is,  in  fact, 
important  to  the  client.  The  rule  that  the  new  Suffolk 
County  Program  requires  client  participation  in  the 
mediation  session  has  not  gone  unnoticed.  Formal,  as 
well  as  informal,  comments  from  practicing  attorneys 
note  that  active  client  participation  has  been  the  key  to 
the  mediation  solution.  There  simply  may  not  be  any 
other  way,  observers  suggest,  for  all  the  key  actors  to 
be  in  one  room  with  a  competent,  committed,  yet 
neutral,  helper.  An  illustrative  comment  from  an  active 
practitioner  in  Boston  sums  this  point  up  well: 
...  I  can  tell  you,  unreservedly,  that  having  my 
client  and  her  husband  present  at  the  bargain- 
ing table  as  participants  was  very  constructive. 
The  defense  attorney  had  the  suit  supervisor 
from  the  insurance  company  present  and  he, 
for  perhaps  one  of  the  few  times  in  his  career, 
was  forced  to  come  face-to-face  with  real  emo- 
tion and  conflict  rather  than  a  set  of  dry  facts. 

A  third  strength  of  mediation  for  the  Utigator 
comes  in  the  potential  for  narrowing  issues,  clarifying 
the  "real"  dispute,  and  revealing  the  unknown, 
including  the  remaining  discovery.  These  revelations 
can,  of  course,  lead  away  from  mediation  back  to  trial, 
but  they  can  equally  lead  to  a  second  mediation 
session,  an  attorney-negotiated  solution,  or  a  shorter, 
less  complex  trial.  These  are  also  welcome  results. 

In  summary,  when  the  variety  of  reasons  why 
parties  might  want  to  mediate  are  combined  with 
reasons  lawyers  might  recommend  mediation,  it 
becomes  an  option  of  preference  for  many  of  the  larger 
civil  cases  in  the  Superior  Court.  The  favorable  experi- 
ences of  those  who  have  participated  in  the  early 
months  of  the  Suffolk  County  experiment  are  slowly 
receiving  attention.  The  prompt  availability  of  the 
program  for  newly-filed  Time  Standard  cases  provides 
I  the  first  real  opportunity  to  implement  this  growing 
awareness  among  bench  and  bar. 

John  Cratsley,  Associate  Justice 
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Caseflow  Management:  Testing  new  Tectiniques 


In  1780,  the  Declaration  of  Rights  contained  in  the 
Massachusetts  Constitution  provided  that: 

Every  subject  of  the  Commonwealth  ought  to 
find  a  certain  remedy/  by  having  recourse  to  the 
laws,  for  all  injuries  or  wrongs  whirh  he  may 
receive  in  his  person,  property,  or  character.  He 
ought  to  obtain  right  and  Justice  freely,  and  with- 
out being  obliged  to  purcnase  it;  compleatly,  and 
without  denial;  promptly,  and  without  delay; 
comformably  to  the  laws. 
Effective  July  1, 1988  the  Supreme  Judicial  Court 
has  ordered  that,  inter  alia,  all  civil  cases,  in  the  Supe- 
rior and  District  Court  Departments  must  be  tried  or 
otherwise  disposed  within  24  months  of  filing. 
Through  this  order,  the  Supreme  Judicial  Court  has 
quantified  the  general  mandate  of  the  Massachusetts 
Constitution;  "prompt  resolution"  of  civil  grievances 
has  been  assigned  a  specific  standard  —  a  maximum  of 
24  months  from  filing. 

Justices  and  senior  administrators  within  the 
Massachusetts  Trial  Court  are  familiar  with  case 
management  techniques  and  remedies.  Alternative 
dispute  resolution,  including  mediation,  can  be  a 
particularly  valuable  case  management  tool. 

Case  management  for  the  purposes  of  delay 
reduction  is  only  one  of  the  myriad  of  issues  pressing 
for  resolution  in  the  judicial  setting.  A  critical  compo- 
nent of  good  case  management  is  freeing  as  much 
judicial  time  as  possible  for  court  events  such  as 
motion  arguments  and  trial.  Literature  in  the  field 
supports  the  theory  that  productive  events  requiring 
preparation,  activity  and  communication  among  the 
attorneys  can  substantially  increase  the  probability  of 
settlement.  It  is  important  to  stress  that  each  event 
must  result  in  some  forward  movement  of  the  case  or 
there  will  be  no  real  saving  of  time  or  expense.  Costs 
simply  shift  from  the  courts  to  the  parties. 

Our  courts  have  reached  an  important  juncture  in 
the  caseflow  management  process.  Justices  and  case- 
flow  managers  know  that  the  vast  majority  of  cases 
will  settle  prior  to  trial  —  but  which  ones?  If  trial  is 
the  exception  rather  than  the  rule,  how  do  we  recog- 
nize the  factors  that  make  up  these  "exceptional" 
cases?  When  can  ADR  techniques,  particularly  media- 
tion, be  best  appUed  to  achieve  timely  and  satisfactory 
resolution  of  a  civil  grievance? 

Criteria  have  been  suggested  for  identifying  cases 
that  would  best  culminate  in  trial.  In  October,  1983  the 
National  Institute  for  Dispute  Resolution  issued  the 
Report  of  the  Ad  Hoc  Panel  on  Dispute  Resolution  and 
Public  Policy,  Paths  to  Justice:  Major  Public  Policy  Issues 
of  Dispute  Resolution.  The  Committee  stated  that  the 
courts  continue  to  provide  an  indispensable  service  to 
society.  They  are  the  appropriate  forum  when: 


•  the  purpose  is  to  estabhsh  a  societal  norm; 

•  the  purpose  is  to  establish  legal  precedent; 

•  groups  and  individuals  who  lack  economic 
power  or  social  status  are  likely  to  need  the 
courts  to  protect  their  rights  and  preserve 
their  leverage  in  dealing  with  others; 

•  there  is  a  need  to  estabUsh  a  record  of  some- 
thing that  happened  in  the  past; 

•  there  is  a  need  to  develop  an  authoritative 
version  of  the  facts; 

•  there  is  a  need  to  provide  the  official  recogni- 
tion and  basis  for  enforcement  which  society 
demands  in  the  resolution  of  some  disputes. 

By  contrast,  mediation  may  be  an  alternative 
method  of  dispute  resolution  when  there  is,  for  ex- 
ample, an  expectation  of  a  continuing  relationship 
between  the  parties,  when  liability  has  been  agreed  to 
and  damages  are  the  only  factor  at  issue,  or  when 
highly  specialized  technical  knowledge  is  required  to 
best  resolve  the  dispute. 

In  November,  1987  the  Office  of  the  Chief  Adminis- 
trative Justice  and  the  Superior  Court  Department 
began  to  test  voluntary  mediation  in  Suffolk  Superior 
Court.  The  program  is  administered  by  a  mediation 
coordinator  employed  by  OCAJ's  Case  Management 
Department.  The  Massachusetts  Mediation  Service 
(Executive  Office  of  Administration  and  Finance),  and 
a  consultant,  the  Mediation  Group,  provide  adminis- 
trative support,  mediator  training  and  technical 
assistance. 

Initial  results  from  the  pilot  program  have  been 
very  positive,  and  a  thorough  outside  evaluation  of  the 
project  is  now  being  conducted.  If  the  results  of  the 
project  meet  program  goals,  expansion  into  other 
counties  wUl  be  considered. 

The  implementation  of  mediation  and  other  ADR 
techniques  is  an  exciting  approach  to  caseflow  manage- 
ment. Initial  results  support  the  recommendations  of 
the  Governor's  Alternative  Dispute  Resolution  Work- 
ing Group  in  its  Final  Report  (1986):  "ADR  holds  great 
promise  for  our  courts  here  in  Massachusetts....  results 
reached  through  the  active  participation  and  agree- 
ment of  the  parties,  rather  than  by  trial,  are  highly 
desirable,  and  ought  to  be  a  primary  goal  of  the  civil 
justice  system." 

Mark  T.  Greeley.  Manager,  and 
Margaret  Cavanaugh.Time  Standards  Coordinator 
Caseflow  Management  Department  OCAJ 
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Robert  S.  Prince  -  An  Appreciation 

SUMMARY  OF  COMMENTS  BY  CHIEF  JUSTICE  STEADMAN  AT  THE  RETIREMENT  PARTY  OF  HON.  ROBERT  S.  PRINCE,  OCTOBER  14, 1988 


How  do  you  describe  Judge  Prince?  Bob 
Townsend,  a  report;er  for  the  Enterprise  described  Bob 
in  a  recent  article  as  a  straight  shooter.  Coming  from  a 
straight  shooting  journalist,  that  was  a  wonderful 
compliment. 

Who  is  Bob  Prince,  where  did  he  come  from?  how 
did  he  get  here?  What  makes  this  man  a  legend  in  his 
own  time?  To  know  Bob,  you  must  —  or  at  least 
should  —  know  his  progenitors. 

Bob's  father  was  attorney  Thomas  W.  Prince,  a 
well-known  and  highly  respected  lawyer  who  prac- 
ticed law  in  this  corrmiunity  for  over  fifty  years. 

Attorney  Thomas  W.  Prince  was  a  classic  example 
of  the  general  practitioner.  The  traditional  lawyer  who 
represented  clients  not  primarily  for  economic  gain, 
but  because  he  believed  in  their  causes  and  wanted  to 
see  their  rights  vindicated.  He  believed  that  law  is,  and 
should  be,  synonymous  with  justice. 

To  make  the  point,  he  was  the  Brockton  area's 
representative  of  the  Legal  Aid  Society  —  devoting 
much  of  his  time  to  the  unpaid  service  of  advancing  the 
welfare  and  protecting  the  rights  of  the  needy  or 
destitute.  They  didn't  call  it  by  the  fancy  name  of  pro 
bono  back  then;  they  called  it  "lawyers  responsibility." 

He  was  a  former  assistant  district  attorney  for 
Norfolk  and  Plymouth  counties;  the  old  Southeastern 
District,  handling  more  than  1000  criminal  cases. 

He  was  president,  vice-president,  and  treasurer  (as 
well  as  a  member  of  the  executive  committee)  of  the 
Plymouth  Bar  Association.  Not,  I  am  advised,  at  the 
same  time.  He  was  one  of  the  city's  leading  Republi- 
cans for  fifty  years,  and  served  as  past  president  of  the 
Brockton  Republican  Club. 

This  amazing  man  was  a  director  of  the  Brockton 
chapter  of  the  American  Red  Cross  and  a  member  of 
the  speakers'  bureau  for  the  Community  Chest  and 
United  Fund. 

A  man  of  God,  he  was  moderator  of  his  church  and 
President  of  the  Greater  Brockton  Council  of  Churches. 
Those  of  you  who  know  Bob  Prince  can  see  the  parallel 
between  this  unique  father  and  son  partnership. 

Louise  Attwood  Prince,  was  the  mother  of  six 
children:  Robert,  Thomas,  Philip,  Richard,  Dorothea 
and  Janice.  She  dedicated  herself  to  raising  her  family, 
and  then  found  time  to  work  at  the  family  law  office 
with  her  husband,  and  later  with  her  son  Bob.  Her 
contribution  to  the  office  was  not  passive:  she  devel- 
oped and  conducted  her  own  successful  income  tax 
business,  though  not  at  the  expense  of  her  maternal 
responsibilities.  She  was  at  all  times  a  loving  and 
caring  mother,  as  demonstrated  by  her  being  chosen 
mother  of  the  year  by  the  Massachusetts  Mothers' 
Committee  in  the  year  195L 


She  was  able  to  compete  in  what  was  then  a  man's 
world  and  became  a  success  in  the  business,  civic, 
political  and  cultural  world.  She  was  twenty -five  years 
ahead  of  her  time.  She  was  named  to  Who's  Who  of 
American  Woman  in  the  East,  joining  the  ranks  of  the 
most  outstanding  woman  in  the  country.  The  reasons 
for  the  selection  are  obvious. 

She  was  prominent  in  Republican  politics,  active 
and  interested  in  the  selection  and  election  of  qualified 
RepubUcan  candidates.  She  was  elected  Republican 
State  Committee  Woman  and  served  in  that  capacity 
for  many  years. 

She  was  elected  as  a  delegate  to  the  1948  Republi- 
can National  Convention  held  in  Philadelphia.  They 
nominated  Thomas  E.  Dewey,  a  shoo-in  for  president. 

Her  activism  was  not  restricted  to  politics;  she  was 
one  of  the  founders  of  Goddard  Memorial  Hospital, 
giving  of  her  time  and  money,  in  order  that  medical 
services  might  be  available  to  those  in  need.  She  was 
honorary  president  and  founder  of  the  Goddard 
Hospital  Auxiliary  and  maintained  her  interest  until 
her  demise  at  age  93. 

She  had  been  a  fund  worker,  team  captain,  and 
division  leader  in  practically  every  fund  drive  of  the 
Red  Cross  as  well  as  the  United  Appeal  and  the  U.  S. 
O.  since  1940. 

Now  that  is  what  I  call  roots  -  the  mighty  oak  is 
green  with  envy. 

Geneva  Cranford  Prince,  and  Bob  were  married  on 
June  22, 1946  and  have  3  children  and  three  grand 
children.  There  is  a  French  proverb  that  appUes  to  this 
union:  "  Marriages  are  made  in  heaven  and  consum- 
mated on  earth." 

When  you  first  meet  Geneva  you  are  struck  with 
her  warm  and  genuine  smUe,  her  gracious  charm,  her 
kindly  manner  that  appears  constant  and  never 
daunted  by  the  vagaries  of  the  world  around  her. 

Bob  received  his  law  degree  from  Boston  Univer- 
sity in  1941,  passed  the  bar  in  September  1942  and 
entered  the  service  in  1942.  His  country  called  and  Bob 
heard  the  call  and  respKjnded. 

Bob  joined  the  U.  S.  Army  in  March  of  1942  and 
served  45  months  until  his  discharge  on  December  5, 
1945.  He  spent  22  months  of  his  45  months  of  service 
overseas  with  the  1st  Battahon,  307  Infantry  Regiment 
of  the  77th  Infantry  Division. 

He  served  on  the  cutting  edge  of  the  war  in  Guam, 
the  Philippines,  and  Okinawa  as  a  field  radio  of)erator 
and  later  as  a  Battahon  Sergeant  Major.  Earlier  you  will 
recall  1  said  "Bob  Prince  had  the  courage,  strength  and 
determination  so  vitally  necessary  to  being  a  judge".  I 
neglected  to  say  that  he  also  had  the  courage,  strength 

(continued  on  page  21) 
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RECENT  DEVELOPMENTS  IN  MASSACHUSEHS  LAW 
THE  RELATION  BACK'  DOCTRINE,  MASS.  R.  CIV.  P.  15(c) 


EXiring  the  past  year  there  have  been  two  impor- 
tant developments  concerning  the  often-confusing 
'relation  back'  doctrine  which  is  embodied  in  Mass.  R. 
Civ.  P.  15(c).  The  first  is  the  Bengar  v.  Clark  Equipment 
Co.  decision  which  was  decided  by  the  Supreme 
Judicial  Court  on  January  19, 1988;  the  second  is  the 
legislation  entitled  "An  Act  Relative  to  the  Amendment 
to  Pleadings  in  Civil  Proceedings"  which  was  ap- 
proved by  the  Governor  on  July  14, 1988.  '  This  note 
will  briefly  discuss  the  relation  back  doctrine  as  it 
existed  prior  to  these  developments,  and  then  detail  the 
changes,  if  any,  which  have  resulted  from  the  above 
case  law  and  legislation. 

The  Massachusetts  courts  have  long  adhered  to  the 
Uberal  relation  back  doctrine  which  provides  that,  for 
statute  of  limitations  purposes,  an  amendment,  includ- 
ing an  amendment  changing  a  party,  relates  back  to  the 
date  of  the  filing  of  the  original  pleading  "[w]henever 
the  claim  or  defense  asserted  in  the  amended  pleading 
arose  out  of  the  conduct,  transaction  or  occurrence  set 
forth  or  attempted  to  be  set  forth  in  the  original  plead- 
ing."' This  liberal  policy  for  the  allowance  of  amend- 
ments changing  parties  has  been  firmly  embedded  in  a 
series  of  Massachusetts  appellate  decisions  and  statutes 
prior  to  the  adoption  of  the  Rules.'' 

The  Massachusetts  courts  have  also  treated  amend- 
ments which  change  or  add  parties  after  the  statute  of 
limitations  has  run  more  liberally  than  the  federal 
judiciary.'  The  federal  courts  use  the  "notice  pleading" 
test,  which  inquires  whether  the  original  pleader  gave 
the  new  defendant  notice  of  the  general  nature  of  the 
amending  party 's  claim.  ^  The  Massachusetts  courts 
have  expressed  no  concern  as  to  whether  the  new 
defendant  had  such  notice  during  the  time  proscribed, 
and  have  instead  held  that  "the  running  of  the  statute 
is  not  a  reason  for  denying  the  amendment,  and  may 
furnish  a  reason  for  allowing  it." ' 

The  crucial  consideration  in  Massachusetts  in 
determining  whether  an  amendment  relates  back  is 
whether  the  claim  or  defense  in  the  amended  pleading 
"arose  out  of  the  conduct,  transaction  or  occurrence  set 
forth  or  attempted  to  be  set  forth  in  the  original  plead- 
ing."^ The  Massachusetts  courts  have  in  the  past  been 
liberal  in  allowing  amendents  as  long  as  the  newly 
pleaded  claim  or  defense  arose  out  of  the  same  injury. 
This  was  first  ennunciated  by  Chief  Justice  Knowlton 
in  the  1904  decision  of  McLaughlin  v.  West  End  St  Ry.,' 
where  he  stated,  in  dictum,  that  "[t]he  cause  of  action 
for  which  the  suit  was  brought  was  the  injury,  and  the 
plaintiff  intended  to  bring  it  against  the  party  liable  for 
the  injury."  ^  The  courts  have  thus,  prior  to  Bengar, 
permitted  amendments  which  add  or  substitute  new 
parties  and  new  causes  of  action  as  long  as  the  injury 


sustained  was  the  same  injury  which  was  detailed  in 
the  original  pleading  or  complaint.    The  Supreme 
Judicial  Court,  however,  altered  this  practice  in  Bengar 
V.  Clark  Equipment  Co.  ' 

The  Bengar  case  arose  out  of  a  1979  accident  in 
which  the  plaintiff  Scott  Bengar  allegedly  sustained 
personal  injuries  when  the  forklift  vehicle  he  was 
operating  rolled  over.  In  December  of  1979,  Bengar 
and  his  wife  filed  suit  against  the  owner  and  operator 
of  the  vehicle  alleging  negligence.  In  1985,  after  a  jury 
found  the  defendant  operator  not  negligent,  the 
plaintiffs  moved  to  add  Clark  Equipment  Company 
(Clark),  the  manufacturer  of  the  forklift,  as  a  party 
defendant.  The  amended  complaint  alleged  a  products 
liabiUty  claim  based  on  negligence  and  breach  of 
warranty  which  was  allowed  by  a  Justice  of  the 
Superior  Court.  Clark,  which  had  no  notice  of  the 
motion  to  add  it  as  a  defendant,  unsuccessfully  sought 
reconsideration  of  the  allowance  of  the  motion  and 
appealed.  The  Appeals  Court,  relying  in  part  on 
McLaughlin,  affirmed  the  order  allowing  the  Bengars  to 
add  Clark  as  a  party  defendant  and  held  that  the 
products  Uability  claim  related  back  to  the  original 
complaint.  ' 

The  Supreme  Judicial  Court,  however,  granted 
leave  to  obtain  further  appellate  review,  reversed  the 
order  allowing  the  amendment  and  held  that  an 
amendment  to  a  complaint  adding  a  new  defendant 
alleging  a  wholly  different  theory  of  liability  did  not, 
for  statute  of  limitations  purposes,  relate  back  to  the 
original  complaint.  ^  The  court  specifically  held  that 
the  products  Uability  claim  did  not  relate  back  because 
it  was  a  theory  of  liability  wholly  different  from  the 
theory  of  liabiUty  in  the  original  complaint,  which  was 
the  negligent  operation  of  a  vehicle.  '  The  court  further 
lashed  out  at  the  "unfortunate  dictum"  of  the 
McLaughlin  decision  which  suggested  that  only  the 
alleged  injury,  and  not  the  claim,  must  arise  out  of  the 
occurrence  set  forth  in  the  original  pleading.  ^  The 
Bengar  court,  in  short,  restricted  the  previously  liberal 
relation  back  doctrine  by  limiting  the  addition  or 
substitution  of  new  parties  to  situations  where  the  to 
amended  complaint  alleges  a  cause  of  action  which 
was  set  forth  or  attempted  to  be  set  forth  in  the  original 
pleading. 

The  Bengar  decision  caused  immediate  concern 
among  the  Massachusetts  trial  bar.  '  The  decision 
offered  no  advice  to  the  practicing  attorney  as  to  what 
to  do  with  pending  cases  or  how  to  plead  the  undis- 
covered third  party  defendant.  ^  The  decision  also 
made  no  mention  of  indemnification  and  contribu- 
tion.'  Finally,  no  guidelines  were  established  to 
govern  what  different  causes  of  action  would  typically 
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relate  back  to  other  causes  of  action  set  forth  in  the 
original  complaint. 

As  a  result  of  this  concern,  the  Massachusetts  Bar 
Association's  Civil  Litigation  Section  drafted  a  bill 
which  was  signed  by  the  Governor  on  July  14, 1988.' 
This  legislation,  entitled  "An  Act  Relative  to  Amend- 
ments to  Pleadings  in  Civil  Proceedings,"  states: 
In  all  civil  proceedings,  the  court  may  at  any  time, 
allow  amendments  adding  a  party,  discontinuing 
as  to  a  party  or  changing  the  form  of  the  action,  and 
may  allow  any  other  amendment  in  matter  of  form 
or  substance  m  any  process,  pleading  or  proceed- 
ing, which  may  enable  the  plaintiff  to  sustain  the 
action  for  the  cause  or  for  recovery  for  the  injury  for 
which  the  action  was  intended  to  be  brought,  or 
enable  the  defendant  to  make  a  legal  defense.  Any 
amendment  allowed  pursuant  to  this  section  or 
pursuant  to  the  Massachusetts  Rules  of  Civil  Proce- 
dure shall  relate  to  the  original  pleading.^- 
The  Legislature  declared  this  act  to  be  an  emergency 
law  and  made  it  appUcable  to  all  actions  pending  as  of 
July  14, 1988,  as  well  as  all  actions  commenced  thereaf- 
ter'' 

The  above  statute  modifies  Bengar  and  returns  the 
Massachusetts  relation  back  doctrine  to  the  dictum  set  ' 
forth  in  McLaughlin.  The  statute  specifically  permits  an 
amendment  adding  a  new  party  to  relate  back  to  the 
date  of  the  original  pleading  for  statute  of  limitation 
purposes  as  long  as  the  damages  sought  arose  out  of 
the  same  injury.  The  statute  does  not  cover  situations 
where  an  amendment  alleges  a  theory  of  UabiUty 
wholly  different  from  the  theory  of  liability  set  forth  in  ' 
the  original  complaint.  Thus,  applying  this  statute  to 
the  factual  scenario  set  forth  in  Bengar,  the  result  would 
apparently  have  been  the  opposite  and  the  amendment 
would  have  been  allowed. 

In  conclusion,  it  appears  that  there  has  been  no 
change  in  the  relation  back  doctrine  and  the  practice 
remains  the  same  as  it  did  prior  to  Bengar.  The  Trial 
Court  now  awaits  appellate  guidance  on  Chapter  141 
of  the  Acts  of  1988. 

-Michael  F.  Connolly,  Chief  Law  Clerk 
NOTES 

1/  401  Mass.  554  (1988). 

2/ The  text  of  ch,  231 ,  §51 ,  as  amended  by  ch.  141  of  the  Acts  of  1988  is  quoted 
In  relevant  part  at  the  end  of  this  article. 
3/ Mass.  R.  Civ.  P.  15(c). 

4/  Wadsworth  v.  Boston  Gas  Co..  352  Mass.  86  (1 967);  Boyle  v.  Cambridge  Gas 
Light  Co.,  331  Mass.  56  (1954);  Ideal  Financing  Ass'n  v.  McPtiail,  320  Mass.  521 
(1946);  Peterson  v.  Cadogan.  313  Mass.  133  (1943);  Sttapiro  v.  McCarthy.  279 
Mass.  425  (1932);  Smith  v.  Boston  Elevated  Ry  Co..  266  Mass.  424  (1929); 
Weiss  V.  Davis.  250  Mass.  12  (1924);  Neszeryv.  Beard  226  Mass.  332  (1917); 
Guarino  v.  Russo,  215  Mass.  83  (1913);  McLaughlin  v  West  End  St  Ry..  186 
Mass.  150  (1904);  G.L  c.  231  §51. 

5/  Reporters'  Notes  to  Mass.  R.  Civ.  P.  15(c).,  ! 
6/ James  W.  Smith  &  Hiller  B.  Zobel,  Rules  Practice.  M  P  S.  Vol  §  15.9  (1974  & 
I   Supp.  1988). 

I  7/  Wadsworth  v.  Boston  Gas  Co..  352  Mass.  86,  88  (1967). 

8/  Smith  &  Zobel,  supra  §  15.9. 

9/186  Mass.  150. 
I   10/  Id 

1 1/  Wadsworth  v.  Boston  Gas  Co..  352  Mass.  at  89;  Peterson  v.  Cadogan,  313 
Mass.  at  134 


12/401  Mass.  554  (1988). 

13/  Bengar  v.  Clark  Equipment  Co.,  24  Mass.  App.  Ct.  41  (1987). 
14/401  Mass.  at  554. 
15/ /d.,  at  556-557. 
16/ W.,  at  557. 

1 7/  For  two  excellent  articles  on  Bengar.  see  "Relation  Back:  Two  Views  of  th€ 
BengarCise,"  written  by  Marc  S.  Aipert  ("What  effect  on  Practice?")  and  Martin 
C.  Pentz,  ("An  End  to  Liberal  Policy?")  published  in  Massachusetts  Lawyers 
Weekly.  March  28, 1988  at  pp.  7-9. 
18/ W.  at  9. 
19/ /d.,  at  7. 
20/  Id.,  at  8. 

21/  Chapter  140  of  the  Acts  of  1988. 

22/ This  legislation  amends  G.L.  c.  231  by  striking  out  §  51  as  it  appeared  in  the 
1986  Official  Edition,  and  inserting  the  above  language  in  place  thereof. 
23/  See  note  2,  supra. 


Admission  of  Medically-Related  Documents 
G.L.  C.233,  §  79G 

Recent  legislation  greatly  liberalizes  the 
admissibility  of  medically  related  documents  and  the 
evidentiary  scope  of  their  admission.  The  new  law 
amended  G.L.  c.  233,  §  79G  by  striking  out  the  previ- 
ous version  and  inserting  a  new  section.  The  revision, 
senate  bill  1749,  became  effective  October  12, 1988  and 
can  be  found  at  c.  130  of  the  Acts  of  1988. 

The  previous  version  of  §  79G  provided,  in 
actions  of  tort  or  contract,  for  the  admissibihty  of  an 
itemized  medical,  dental  or  hospital  bill  as  evidence  of 
"the  necessary,  fair,  and  reasonable  charge  for  such 
services."  Under  this  version,  the  information  con- 
tained in  the  itemized  bill  was  limited  to  "the  date  and 
place  of  each  service  rendered  because  of  said  injury 
and  the  charge  therefor  without  reference  to  the  injury 
itself  or  the  history  thereof  ..."  §  79G  (prior  to  1988 
amendment);  See  also:  John  J.  McNaught  and  J.  Harold 
Flannery,  Massachusetts  Evidence:  A  Courtroom  Refer- 
ence (1988)  at  chapter  18,  page  14;  P.J.  Liacos,  Massachu- 
setts Evidence  at  356-7  (1981  §  Supp.  1985). 

The  current  version  expands  the  scope  of  79C 
beyond  the  previously  limited  "tort  or  contract  action". 
Section  79G  is  now  applicable  to  "any  proceeding 
commenced  in  any  court,  commission  or  agency."  In 
addition  to  itemized  bills  the  new  statute  allows  for  the 
admissibility  of  "rep)orts,  including  hospital  medical 
records,  relating  to  medical,  dental,  hospital  services, 
prescriptions,  or  orthopedic  appliances  ...  or  any 
report  of  any  examination  of  said  injured  person, 
including,  but  not  limited  to  hospital  medical  records. . 
. ."  The  new  statute  also  expands  the  listing  of  the 
medical  professions  whose  documents  may  be  intro- 
duced. It  now  includes  chiropodists,  osteopaths  and 
psychologists  and  "any  other  medical  {personnel 
licensed  to  practice  under  the  laws  of  the  jurisdiction 
within  which  such  services  were  rendered." 

Perhaps  the  most  important  aspect  of  the 
revision  is  the  wide  evidentiary  purpose  for  which 
these  documents  may  be  considered.  The  old  version 
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of  79G  restricted  the  admissibility  of  "the  itemized  bill" 
to  evidence  of  the  necessary,  fair  and  reasonable  charge 
for  services.  It  generally  aided  litigants  in  proving 
damages.  The  new  version  allows  these  various 
documents  to  be  admissible  as  evidence  of: 

.  the  fair  and  reasonable  charge  for  services  or  the 
necessity  of  such  services  or  treatments 

.    the  diagnosis  of  the  physician  or  dentist 

.    the  prognosis  of  the  physician  or  denttst 

.  the  opinion  of  such  physician  or  dentist  as  to  the 
proximate  cause  of  the  condition  so  diagnosed. 

.  the  opinion  of  the  physician  or  dentist  as  to 
disability  or  incapacity,  if  any,  proximately  re- 
sulting from  the  condition  so  diagnosed. 

These  changes  appear  to  be  quite  significant 
and  would  seem,  potentially,  to  encroach  on  the 
general  hospital  record  exception  to  the  hearsay  rule 
promulgated  under  G.L.  c.  233,  §  79.  The  new  version 
of  79G  clearly  appUes  to  the  admissibility  of  hospital 
medical  records.  However,  the  statutory  requirements 
for  admissibility  appear,  by  comparison  to  §  79,  much 
more  liberal.  Section  79  requires  that  records  admitted 
under  its  provisions  be  related  to  medical  history  and 
treatment  and  proscribes  references  to  the  question  of 
liability.  See  McNaught  and  Flannery,  supra,  at  chapter 
18,  p.  12-1 3.  The  provisions  of  79G  do  not  have  these 
limitations. 

It  appears,  at  the  very  least,  that  79G  will  have 
a  real  impact  on  the  admissibility  of  certain  documents. 
The  full  text  of  c.  130  of  the  Acts  of  1988  is  set  forth 
below: 

Section  79G.  In  any  proceeding  commenced  in  any 
court,  commission  or  agency,  an  itemized  bill  and 
reports,  including  hospital  medical  records,  relating 
to  medical,  dental,  hospital  services,  prescriptions, 
or  orthopedic  appliances  rendered  to  or  prescribed 
for  a  person  injured,  or  any  report  of  any  examina- 
tion of  said  injured  person,  including,  but  not  lim- 
ited to  hospital  medical  records  subscnbed  and  sworn 
to  under  the  penalties  of  penury  by  the  physician, 
dentist,  authorized  agent  or  a  hospital  or  health 
maintenance  organization  rendering  such  services 
or  by  the  pharmacist  or  retailer  of  orthopedic  appli- 
ances, shall  be  admissible  as  evidence  of  the  fair  and 
reasonable  charge  for  such  services  or  the  necessity 
of  such  services  or  treatments,  the  diagnosis  of  said 
physician  or  dentist,  the  prognosis  of  such  physician 
or  dentist,  the  opinionor  such  physician  or  dentist  as 
to  proximate  cause  of  the  condition  so  diagnosed, 
the  opinion  of  such  physician  or  dentist  as  to  disabil- 
ity or  incapacity,  if  any,  proximately  resulting  from 
the  condition  so  diagnosed;  provided,  however,  that 
written  notice  of  the  intention  to  offer  such  bill  or 
report  as  such  evidence,  together  with  a  copy  thereof, 
has  been  given  to  the  opposing  party  or  parties,  or  to 
his  or  their  attorneys,  oy  mailing  the  same  by  certi- 
fied mail,  return  receipt  requested,  not  less  than  ten 
days  before  the  introduction  of  same  into  evidence, 
and  that  an  affidavit  of  such  notice  and  the  return 


receipt  is  filed  with  the  clerk  of  the  court,  agency  or 
commission  forthwith  after  said  receipt  has  been 
returned.  Nothing  contained  in  this  section  shall  be 
construed  to  limit  the  right  of  any  party  to  the  action 
to  summon,  at  his  own  expense,  such  physician, 
dentist,  pharmacist,  retailer  of  orthopedic  appliances 
or  agent  of  such  hospital  or  health  maintenance 
organization  or  the  records  of  such  hospital  or  health 
maintenance  organization  for  the  purpose  of  cross 
examination  with  respect  to  such  bill,  record  and 
report  or  to  rebut  the  contents  thereof,  or  for  any 
other  purpose,  nor  to  limit  the  right  of  any  party  to 
the  action  or  proceeding  to  summon  any  other  per- 
son to  testify  m  respect  to  such  bill,  record  or  report 
or  for  any  other  purpose. 

The  words  "physician"  and  "dentist" 
shall  not  include  any  person  who  is  not  licensed  to 
practice  as  such  under  the  laws  of  the  jurisdiction 
within  which  such  services  were  rendered,  but  shall 
include  chiropodists,  chiropractors,  optometrists, 
osteopaths,  physical  therapists,  podiatrists,  psycholo- 
gists and  other  medical  personnel  licensed  to  prac- 
tice under  the  laws  of  the  jurisdiction  within  which 
such  services  were  rendered. 

The  word  "hospital"  shall  mean  any 
hospital  required  to  keep  records  under  section 
seventy  of  chapter  one  hundred  and  eleven,  or  which 
is  in  any  way  licensed  or  regulated  by  the  laws  of  any 
other  state,  or  by  the  laws  and  regulations  of  the 
United  States  of  America,  including  hospitals  of  the 
Veterans  Administration  or  similar  type  institutions, 
whether  incorporated  or  not. 

The  words  "health  maintenance  or- 
ganization" shall  have  the  same  meaning  as  defined 
in  section  one  of  chapter  one  hundred  and  seventy- 
six  G. 

Michael  Donlan,  Deputy  Chief  Law  Clerk 


Rule  9A 

(continued  from  page  3) 

may  file  and  serve  an  opposition  with  supporting 
documents  within  ten  days  after  service  of  the  motion. 
The  moving  party  must  file  a  brief  with  their  motion 
and  the  adverse  party  may  file  a  brief  one  day  prior  to 
hearing  the  motion. 

You  can  expect  prudent  attorneys  to  continue  filing 
all  of  the  supporting  documents  with  their  motion  or 
opposition,  as  set  forth  in  Rules  9  and  9A,  because  the 
Court  may,  in  limited  circumstances,  decide  the  motion 
without  a  hearing. 

The  motion  clerk  and  session  clerk  should  work  in 
concert  to  keep  harmony  and  lines  of  communication 
open  as  they  did  in  the  former  motion  session. 

-Marie  R.  Zollo,  Regional  Coordinator 


Hence  it  is,  that  there  can  be  but  few  ...in  the  society  who 
will  have  sufficient  skill  in  the  laws  to  qualify  them  for  the 
stations  of  judges.  And  making  the  proper  deductions  for 
the  ordinary  depravity  of  human  nature,  the  number  must 
be  still  smaller  of  those  who  unite  the  requisite  integrity 
with  the  requisite  knowledge. 

-Publius  (Hamilton) 
-Federalist  78 
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The  Power  of  the  Robe 


When  I  was  first  appointed  to  the  Superior  Court 
in  early  1973, 1  was  assigned  to  a  session  in  Taunton, 
Bristol  County.  In  the  excitement  and  expectation  of 
this  assignment,  I  brought  all  my  notes  and  papers 
with  me,  but,  alas,  forgot  my  robe.  However,  I  was  able 
to  borrow  an  old  robe  which  belonged  to  Justice  Frank 
Smith,  then  recently  retired.  Judge  Smith's  robe  was 
brought  to  my  lobby,  and  I  was  discouraged  to  gaze  at 
an  odd-colored  toga  which  was  partially  black,  but  had  | 
a  greenish  hue,  somewhat  like  moldy  cheddar  cheese. 
But  I  had  to  make-do  as  they  say. 

At  that  time,  and  later,  I  gave  some  thought  to  the 
Robe,  and  the  meaning  of  it  in  our  system  of  Justice.  On 
doing  some  research,  I  found  that  robes  were  originally 
only  worn  by  peers  and  ecclesiastics  in  England,  as 
well  as  in  other  countries.  However,  some  of  the 


And  what  is  taking  place?  A 
fact-finder  is  seeking  the 
truth,  and  an  arbiter  of  the 
law  is  trying  to  make  a  fair 
resolution  of  the  legal  issues. 


ecclesiastics  also  served  as  judges.  We  should  remem- 
ber that  the  equity  side  of  the  court  system  originated 
in  the  Chancery  courts  in  England.  The  type  of  robe 
adopted  by  English  judges  was  colored  scarlet,  lined 
with  silk,  with  an  ornate  fur  collar.  This  type  of  garb,  1 
find,  appeals  to  my  vanity,  but  I  think  one  would  find 
it  most  costly.  The  origin  of  such  robes  is  dated  about 
1340  A.D. 

English  judges  also  started  wearing  the  wig  during 
the  Seventeenth  Century.  This  idea  does  not  seem 
particularly  apropos  today,  but  perhaps  some  of  our 
judges,  who  are  getting  a  little  thin  on  top,  might  like 
to  adopt  such  apparel.  During  the  pre-Revolutionary 
days  in  the  American  Colonies,  when  a  court  system 
was  put  in  place,  the  English  robe  and  wig  were  worn. 
It  should  be  kept  in  mind  that,  especially  in  New 
England,  the  English  judicial  system  was  not  looked 
upon  with  great  favor.  The  Puritans  and  Pilgrims  felt, 
in  many  ways,  that  they  were  "victims"  of  an  arrogant 
and  prejudiced  government  (England),  including  the 
judiciary.  But  by  the  time  of  the  Revolution,  the  wig 
and  robe  were,  once  again,  in  fashion  in  the  Colonies. 

After  the  Revolution,  when  John  Jay  was  appointed 
as  Chief  Justice  of  the  United  States  Supreme  Court  in 
1789,  he  decided  he  had  to  have  some  appearance  of 
authority.  He  had  just  received  a  doctorate  from 


Columbia  University,  and  he  had  purchased  a  black 
robe  for  that  occasion.  So,  with  true  Yankee  thrift,  he 
put  on  this  robe  when  he  took  his  place  on  the  Bench. 
The  black  robe  seemed  appealing  to  other  justices,  and, 
for  the  most  part,  they  too  put  on  the  black  robe.  This 
was  not  a  universal  custom  in  the  original  thirteen 
states. 

When  members  of  the  New  York  Court  of  Appeals 
were  asked  to  adopt  the  Robe,  the  wife  of  a  justice  of 
that  court  was  somewhat  puzzled. 

"Is  it  true  that  the  judges  are  going  to  put  on 
gowns?"  she  asked. 

The  answer  was  in  the  affirmative. 

"When,"  she  sniffed,  "at  night?" 

In  the  Commonwealth  of  Massachusetts  in  1792, 
something  unusual  happened  in  that  the  sitting  justices 
of  the  Supreme  Judicial  Court  did  not  approve  of  a 
certain  appointment  to  their  Court  by  the  Governor.  In 
protest,  they  discarded  their  robes  and  did  not  put 
them  on  again  until  1901  when  OHver  Wendell  Holmes 
was  Chief  Justice  of  that  Court.  Justices  in  other  States 
did  not  give  such  vent  to  their  disapproval  of  appoint- 
ments of  their  Governors,  and  the  Robe  was  generally 
adopted. 

In  England,  the  Judiciary  today  actually  have  three 
different  robes  -  black,  purple,  and  scarlet.  The  black 
and  scarlet  robes  are  trimmed  with  ermine.  Wigs  and 
gowns  are  still  worn,  of  course,  by  both  the  Court  and 
counsel.  In  some  of  our  states  today,  the  wearing  of  a 
robe  by  a  judge  is  frowned  upon  as  being  "undemo- 
cratic." However,  as  one  of  our  Attorney  Generals  in 
Massachusetts  (the  late  Albert  E.  Pillsbury)  said,  many 
years  ago,  rather  caustically,  judges  should  wear  robes 
so  that  they  "would,  at  least,  have  the  appearance  of 
learning." 

But  taking  the  above  remarks  literally,  for  their 
content,  they  appear  to  make  some  sense.  It  is  often 
said  the  appearance  of  Justice  is  almost  as  important  as 
Justice  itself.  In  these  days  of  television,  it  seems  that 
appearances  are  really  more  important  than  reahty, 
especially  in  political  campaigns.  I  suggest  that  the 
wearing  of  the  black  robe,  the  formal  opening  and 
closing  of  the  Court  day,  the  wearing  of  uniforms  by 
the  Court  officers,  the  deference  given  the  Court  in  all 
matters  -  all  of  these  give  judicial  proceedings  dignity, 
authority,  and  impresses,  on  all  in  the  courtroom,  the 
importance  of  what  is  taking  place. 

And  what  is  taking  place?  A  fact-finder  is  seeking 
the  truth,  and  an  arbiter  of  the  law  is  trying  to  make  a 
fair  resolution  of  the  legal  issues.  Such  a  setting 
requires  a  proper  background.  This  is  the  real  purp)ose 
of  the  Robe  and  therein  lies  its  power. 

-Roger  Donahue 
-Associate  Justice 
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Prince 

(continued  from  page  1 6) 

and  determination  to  serve  his  country  in  times  of  war 
where  he  earned  the  Bronze  Star  for  valor  in  ground 
combat  on  Okinawa,  with  oak  leaf  cluster  for  meritori- 
ous achievement  in  ground  operations  against  the 
enemy  at  Leyte. 

When  the  war  was  over  he  picked  up  where  he 
left  off  and  pursued  his  dreams  of  practicing  law. 
Henry  David  Thoreau  had  Bob  in  mind  when  he  wrote: 
"if  one  advances  confidently  in  the  direction  of 
his  dreams,  and  endeavors  to  live  life  which  he 
has  imagined,  he  will  meet  with...  Success." 

Bob  entered  the  practice  of  law  in  Brockton  with 
his  father  in  January  1946  and  eventually,  by  hard 
work,  diligence  and  an  understanding  father  he 
became  a  partner  in  the  firm  of  Prince,  Prince  and 
Murphy,  (the  Murphy  is,  of  course  the  Honorable 
Francis  Murphy,  retired  Justice  of  the  Plymouth 
Probate  Court). 

Bob  was  appointed  First  Assistant  Clerk  of  courts 
for  Plymouth  County  in  October  of  1948.  When  George 
Olsson  —  the  Clerk  of  Courts  —  retired  in  1959,  Bob 
was  appointed  to  replace  him,  and  thereafter  was 
elected  to  a  six  year  term  in  1964. 

While  he  enjoyed  the  work  -  "he  must",  as  Thoreau 
said,  "advance  confidently  in  the  direction  of  his 
dream";  so  he  resigned  in  December  of  1969  to  resume 
full-time  practice  of  law,  and  to  go  in  search  of  that 
dream. 

In  1971  his  dream  started  to  materialize  when  he 
was  appointed  presiding  justice  of  the  Quincy  District 
Court  by  Governor  Francis  W.  Sargent  and  sworn  in  on 
may  19, 1971.  It  was  a  full  house,  and  I  was  there;  it 
was  a  thrill. 

In  1974  his  dream  came  true;  he  was  appointed  as 
an  Associate  Justice  of  the  Superior  Court,  the  Great 
Trial  Court  of  the  Commonwealth,  by  Governor 
Sergeant  and  here  he  has  served  with  distinction  ever 
since. 

I  have  tried  a  number  of  difficult  cases  before  him 
and  can  personally  attest  to  his  skUl,  capacity  and 
diligence  as  a  trial  Justice  of  the  Superior  Court. 

On  the  civil  side,  he  presided  over  the  case  of 
DiMarzo  vs.  American  Mutual  Insurance  Co.,  a  complex 
and  precedent-setting  Chapter  93a  case. 

On  the  criminal  side,  he  presided  over  such  cases 
as:  Commonwealth  v.  Kater,  Commonwealth  v.  Mayfield, 
and  Commonwealth  v.  Ann  Capute  (Capute  is  presently 
being  made  into  a  film  entitled  "Fatal  Dosage"  —  and 
you  won't  believe  this,  but  Robert  Redford  is  going  to 
play  the  part  of  Bob  Prince). 

On  October  13, 1988,  Bob's  portrait  was  unveiled 
and  hung  in  a  courtroom  of  the  Plymouth  Superior 
Court,  Brockton  sitting.  We  learn  as  lawyers  and 
judges  that  a  picture  is  worth  a  thousand  words.  This  is 
(continued  on  page  22) 


Civil  Action  Cover  Sheet 

(continued  from  page  7) 

The  new  civil  action  cover  sheet  was  developed 
through  the  cooperation  of  Regional  Administrative 
Justice  John  L.  Murphy,  Jr.,  Clerk-Magistrate  Michael 
Joseph  Donovan  and  the  Superior  Court  administrative 
office. 

The  new  cover  sheet  is  a  two  page,  8.5"  x  11" 
carbonless  copy  form  with  a  tear  off  stub.  The  face 
sheet  (white)  is  the  original,  filed  by  the  plaintiff  and 
remains  with  the  Clerk-  Magistrate's  papers.  The 
carbonless  copy  (buff)  is  transmitted  to  the  appropriate 
Time  Standards  Session  and  kept  in  a  notebook.  AU  of 
the  required  writing  will  be  done  on  the  face  sheet;  the 
reverse  side  is  instructional,  offering  a  menu  of  types  of 
actions  and  a  portion  of  Superior  Court  Rule  29. 

The  "Board  of  Bar  Overseers  #"  is  required  on  aU 
civil  action  cover  sheets  and  any  subsequent  pleading 
filed  in  the  Superior  Court.  The  BBO  number  avoids 
confusion  and  prevents  court  notices  being  sent  to  the 
wrong  lawyers.  It  is  particularly  important  if  there  is 
successor  counsel.  Without  a  BBO  number  on  the 
pleading  the  new  attorney  may  never  receive  computer 
generated  court  notices. 

The  "Type  of  Action  and  Track  Designation"  infor- 
mation is  selected  from  the  menu  of  "Types  of  Actions" 
on  the  reverse  side  of  the  form  and  transferred  to  the 
face  sheet. 

The  "Statement  of  the  Facts"  section  is  required  in 
all  Types  of  Actions.  The  court  requires  more  informa- 
tion than  "slip  and  fall",  or  "serious  motor  vehicle 
accident"  or  "complicated  products  Uability  case",  etc. 
It  is  suggested  that  the  plaintiff  furnish  the  court  a  brief 
overview  of  the  complaint,  for  early  judicial  supervi- 
sion and  control. 

The  "Money  Damages"  section  is  applicable  to 
Contract  and  Tort  actions  for  remand  purposes.  Again, 
the  court  requires  more  information  than  "broken  leg", 
"two  weeks  lost  wages",  or  "long  hospital  stay".  It  is 
suggested  that  the  plaintiff  furnish  the  court,  with 
specificity,  a  statement  of  money  damages  which 
would  warrant  a  reasonable  hkelihood  that  damages 
would  exceed  $25,000. 

Section  #3  refers  to  related  actions  pending  in  the 
Superior  Court.  This  is  an  attempt  to  capture  related 
pending  cases  for  consolidation  purposes. 

By  the  first  week  of  November,  each  Clerk-Magis- 
trate will  be  receiving,  from  Uniform  Printing  Co.,  a 
supply  of  new  civil  action  cover  sheets.  If  a  complaint 
is  filed  "over  the  counter"  with  an  old  cover  sheet, 
please  request  that  the  plaintiff  complete  a  new  cover 
sheet.  If  a  complaint  is  mailed  with  an  old  cover  sheet, 
the  court  may  accept  the  old  cover  sheet  and  send  the 
plaintiff  a  supply  of  new  cover  sheets  for  future  use, 
with  the  instruction  to  discard  the  old  cover  sheets. 

-Robert  P.  Panneton,  Coordinator 
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Trip 

(continued  from  page  3) 

Leaving  Yalta,  we  had  a  full  day  and  night  at 
sea,  and  the  following  morning  we  passed  through 
the  Dardanelles  with  the  many  sights  being  pointed 
out,  including  the  site  of  the  Battle  of  Gallipoli,  with 
its  various  monuments  to  the  war  dead.  Another 
great  sight  from  the  sea  was  the  city  of  Istanbul. 

The  next  morning  we  arose  early  for  our  passage 
through  the  Corinth  Canal.  We  heard  multiple  lan- 
guage descriptions  of  the  history  of  the  canal's  con- 
struction over  the  loudspeakers.  The  amateur  pho- 
tographers on  the  ship  were  running  from  side  to 
side  taking  all  manner  of  pictures  (your  author 
included). 

The  trip  ended  in  Genoa,  Italy.  We  said  our  fare- 
wells -  exchanging  addresses  with  our  new  friends. 
We  found  that  travelling  with  the  same  group  for  so 
many  days  gave  rise  to  a  curious  alchemy  accelerat- 
ing the  making  of  new  friends  with  whom  we  plan 
to  meet  again. 

Although  we  were  sad  to  leave  the  ship,  we 
knew  we  had  had  enough  immersion  into  sight- 
seeing, historical  information,  museum  visiting  and 
archaeological  sites.  Attending  lectures  every  day, 
getting  on  and  off  busses  in  ninety  to  one  hundred 
degree  heat  to  climb  to  places  like  Delphi  or 
Taormina,  learning  to  cope  with  the  heat  on  the 
street  and  inthe  non-  air  conditioned  busses  proved 
to  be  more  tiring  than  anticipated.  Fortunately,  the 
ship  was  air-conditioned,  well-appointed,  clean  and 
fun  to  be  on  at  night,  with  its  variety  of  entertain- 
ment, good  company  and  fine  food. 

Leaving  Genoa,  we  travelled  by  air  to  northern 
Greece  to  visit  relatives  in  Salonika  and  the  resort 
areas  of  Chaldiliki  -  where  the  beaches  are  beautiful 
and  the  tavernas  at  night  abound  with  great  food  and 
fun-loving  Greeks  and  European  tourists.  For  six 
days  we  relaxed  in  the  waters  of  the  i^gean  during 
the  day  and  visited  the  tavernas  and  sweet  shops  at 
night. 

Our  impressions  of  the  wonderful  ancient  and 
renaissance  sights  in  juxtaposition  to  the  poverty 
and  lack  of  material  goods  of  the  people  of  Bulgaria, 
Turkey  and  Russia  particularly  shall  always  haunt 
us.  The  memories  and  photographs  of  this  trip  have 
only  served  to  increase  our  love  for  travel  and 
adventure. 

Moreover,  July,  1988  has  whetted  our  appetite 
for  more  far-flung  places,  and  we  have  given  up 
notions  of  future  trips  being  "restful."  We  know  that 
trips  to  foreign  places  are  exciting  and  full  of  won- 
ders; that  travelling  is  a  celebration  of  endless  new 
sights  and  experiences. 

Katherine  L.  Izzo,  Associate  Justice 


Zinnser  on  Editors 

Which  brings  us  to  editors.  Are  they  friends  or 
enemies  -  gods  who  save  us  from  our  sins  or  bums 
who  trample  on  our  poetic  souls?. . . 

What  a  good  editor  brings  to  a  piece  of  writing  is 
an  objective  eye  that  the  writer  has  long  since  lost,  and 
there  is  no  end  of  ways  in  which  an  editor  can  im- 
prove a  manuscript;  pruning,  shaping,  clarifying, 
tidying  a  hundred  inconsistencies  of  tense  and  pro- 
noun and  location  and  tone,  noticing  all  the  sentences 
that  could  be  read  in  two  different  ways,  dividing 
awkward  long  sentences  into  short  ones,  putting  the 

I    writer  back  on  the  main  road  if  he  has  strayed  down  a 
side  path,  building  bridges  where  the  vmter  has  lost 

I    the  reader  by  not  paying  attention  to  his  transitions. 
An  editor's  hand  must  always  be  invisible.  Whatever 
he  adds  in  his  own  words  shouldn't  sound  like  his 
own  words;  they  should  sound  like  the  writer's 
words. 

...A  bad  editor  has  a  compulsion  to  tinker, 
proving  with  busywork  that  he  hasn't  forgotten  the 
minutiae  of  grammar  and  usage.  He  is  a  literal  fellow, 
catching  the  cracks  in  the  road,  but  not  enjoying  the 
scenery.  Very  often  it  doesn't  occur  to  him  that  a 
writer  is  writing  by  ear,  trying  to  achieve  a  particular 
sound  or  cadence. .  .[0]ne  of  the  bleakest  moments  for 
a  writer  is  the  one  where  he  realizes  that  the  editor  has 
nnissed  the  point  of  what  he  is  trying  to  do. 

William  Zinnser,  General  Editor,  Book  of  the  Month  Club 


Prince 
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the  exception  that  proves  the  rule.  Bob  Prince  is  not 
two-dimensional,  but  rather  multidimensional,  and 
accordingly  cannot  be  captured  completely  on  canvas; 
no  artist,  regardless  of  the  level  of  accomplishment 
could  capture  the  unique  dimensions  of  this  outstand- 
ing jurist.  I  too  have  painted  a  portrait  of  Robert  S. 
Prince  —  in  my  mind's  eye  —  that  wiU  never  be  hung 
or  displayed.  It  is  a  vivid  image  that  I  will  enjoy  until 
1  time  shall  be  no  more. 

[  Reverend  Charles  W.  Crocker,  minister  to  the 

Prince  family,  at  Bob's  induction  as  a  Superior  Court 
Justice  in  1974,  quoted  from  the  Bible  the  words  spoke 
long  ago  to  Joshua,  Judge  of  the  Israelites: 

"The  law  shall  not  depart  out  of  your  mouth  but 
you  shall  meditate  on  it  today  and  tonight.  Be  strong 
and  encouraged  not  frightened;  neither  be  dismayed 

j  for  the  Lord,  your  God,  is  with  you  wherever  you  go." 
Bob,  you  fulfilled  the  prophesy,  you  did 
meditate  on  the  law  day  and  night;  you  were  strong 
and  encouraged  not  frightened;  nor  were  you  dis- 

[  mayed  and  certainly  the  Lord  your  God  was  with  you 
wherever  you  went. 
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